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Introduction

“In our system of government, it is imperative that all persons have
confidence in the fairness and neutrality of our judicial process. If
participants in the judicial system, whether they be litigants, attorneys
or the public at large, sense that one group is more credible, more
powerful and more effective in the judicial arena than another group,
then a system premised on the concept of equal rights and equal
access to justice for all, is weakened.”

~ Excerpt from the Final Report
of the Task Force on Women
and the Legal Profession
November 2, 1990

In 1987, the State Bar of New Mexico established the Task Force on Women
and the Legal Profession and requested that the Task Force examine the
needs of women lawyers, their acceptance by the Bench and Bar in gen-
eral, and the degree to which the State Bar has addressed those needs. The
Final Report, issued November 2, 1990, documented gender bias not only
directed toward women lawyers, but also affecting female litigants, wit-
nesses, and court employees.

On May 21, 1992, the Supreme Court of New Mexico adopted a Statement
Concerning Gender Bias in the Courtroom for publication to the Bench and
Bar of the State of New Mexico. The Supreme Court recognized that “prac-
tices which reflect gender bias do occur in the courts and must be ad-
dressed by the presiding judge...” (Appendix A)

On February 26, 1993, the State Bar of New Mexico passed an Invidious
Discrimination Rule, outlawing discriminatory practices before any tribunal
in the State. The same rule was approved by the Supreme Court on Novem-
ber 8, 1993. (Appendix B)

On April 12, 1994, the New Mexico Supreme Court and the Committee on
Women and the Legal Profession issued the origina handbook on gender
equity in the courts in recognition of the fact that bias exists, and must be
eliminated. The handbook is being reissued in 2000 to affirm the commit-
ment of the New Mexico Supreme Court and all New Mexico courts to the
equal treatment of all people involved in the judicial system and to recog-
nize a continuing need to create a bias-free environment.

As participants in the New Mexico judicial system, all judges, court employ-
ees, licensed attorneys, litigants, and others have responsibilities and rights
under the guidelines in this handbook. In addition to following the guide-
lines, persons involved in the court system should not sanction or condone
gender-biased behavior in others.
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What is Gender Bias?

Bias is an attitude, prejudice or point of view that colors our judgments.
Gender bias is a bias based on sexual stereotypes and culturally defined
gender roles. Whatever the cause, be it intentional or unintentional, gender
bias must be eliminated if we are to ensure the principles of fairness, equity
and equality which have been the hallmark of New Mexico’s judicial system.

Common cultural assumptions, and hence biases, about women are that
women and their work are less valuable than men and their work; that
most women are and should be economically dependent upon men; and
that behavior different from the traditional model of women as submissive
is unnatural. A common bias about men is that they are less capable of
caring for small children than women.

Because gender bias is based on longstanding, often unarticulated cultural
assumptions, it has been difficult to eradicate. Common forms of speech, for
example, the use of the word “he” or “him” in reference to men and
women, have tended to make women invisible and to reinforce social
patterns of male dominance. In recent years, jury instructions, forms,
regulations and statutes have been rewritten to eliminate words and ex-
pressions that exclude women or perpetuate the assumption that men form
the basis for the norm. These words and expressions have been replaced
with gender-neutral terms which better reflect a world where men and
women are treated with equal respect.

Bias based on race, ethnicity, language, disability, age, economics and
sexual orientation also exists, and has no place in the courtroom environ-
ment, or within the judicial system. While this handbook is designed to
address gender bias, many of the guidelines in this handbook translate
freely to such biases.

Examples of Gender Bias

1. The tendency on the part of some judges to treat female lawyers with
greater deference and courtesy than male lawyers. Male lawyers tend to
see this behavior as favoritism toward their female counterparts. Fe-
male lawyers often find this behavior condescending and paternalistic.

2. Lack of sensitivity in the types of questions asked of victims of domestic
abuse or sexual violence. Questions to a battered spouse about what
she did to provoke a beating, or why she returned to the home, reflect a
judge’s biased assumptions. When impaneling jurors, judges should be
sensitive to the types of questions they ask about women’s work, so that
the nature of that work is not demeaned. Work within the home is no
less important than work outside the home.
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3.

Looking less alert and attentive, failing to take notes, or assuming a
bored expression when a woman speaks in a courtroom convey in a
powerful way the message that women’s presentations are less impor-
tant than those of men.

The hesitancy of many judges to respond assertively to gender-biased
misconduct that occurs in their presence. If male attorneys engage in
blatant or subtle forms of gender bias toward female attorneys or wit-
nesses, it is important that the judge intervene to stop this type of be-
havior. Behavior or statements which are demeaning to women must be
excluded from the courtroom. See the Supreme Court of New Mexico
Statement Concerning Gender Bias in the Courtroom, attached as Ap-
pendix A, which specifically prohibits this behavior. A firm reminder
from the judge at the first instance of inappropriate behavior will tend
to stop it, without major disruption to the proceedings or embarrass-
ment to the woman.

Your Role in Eliminating Gender Bias:

Do:

O

O

Treat all individuals with courtesy and equal respect.

Address women and men with gender neutral terms, such as
“counselor,” or as “ladies and gentlemen.”

Recognize and acknowledge gender and other stereotypes, such as race,
ethnicity and sexual orientation, and remove those biases from
the courtroom.

Address all individuals by last name and appropriate titles in the public
setting, such as “Mr.” and “Ms.”, unless “Miss” or “Mrs.” is requested.

Make sure that all communications, both written and verbal, are
gender neutral.

Discuss biased actions with individuals who may be unaware of
their behavior and its impact, and stress that such behavior will not
be tolerated.

Provide all individuals equal treatment regardless of gender, racial or
ethnic background, age, physical limitation, sexual orientation, social
class or ability to speak English.

Recognize that all matters heard by the court are important.

Understand that the impact of biased behavior on the receiver is more
important than the intent of the speaker/actor.
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Don’t;

O Use terms of endearment toward women, such as “honey” or “dear” in
courthouse interactions.

O Make assumptions about individuals or their role in court based on
stereotypes or without knowledge.

O Subject victims of crime to unjust scrutiny because of the nature of the
act(s) perpetrated against them, their gender, race, ethnicity, sexual
orientation, or social class.

O Subject individuals to comments, gestures, touching or other actions
that can offend them or make them feel uncomfortable.

O Make sexual jokes or remarks that play on sexual stereotypes in a
courtroom setting.

O Comment on the physical appearance of others. Such comments
may be perceived as detracting from the integrity and importance of
that person.

Rights and Responsibilitiest:

JUDGES are the visible leadership of the judicial system and play a key role
in eliminating bias. A firm warning from the judge at the first instance will
set the standard of conduct and stop biased behavior. The Code of Judicial
Conduct calls on judges to establish, maintain, observe and enforce high
standards of conduct to preserve the integrity of the judiciary.

JUDGES HAVE THE RIGHT TO:
O Be treated with respect and courtesy.

O Expect non-biased treatment from court employees, litigants and
attorneys.

0 Object to gender or racially biased statements or remarks made by
litigants, attorneys, court employees, and all others who participate in
court proceedings.

JUDGES HAVE THE RESPONSIBILITY TO:
O Display leadership in setting a non-biased tone and demeanor for the
courtroom and judicial operations.

0 Take necessary steps to correct discriminatory attitudes or comments to
ensure a bias-free court environment.

1 The word “right” as used in this informational brochure refers to ethical or moral con-
straints and should not be construed to mean a legal right which has been established by
Constitution, legislative action or a court of law.
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O Treat litigants, attorneys and court employees with fairness and
courtesy.

O Avoid gender, racial, and other bias in decision making and court
interactions.

COURT EMPLOYEES are often the first and sometimes the only contact
members of the public have with the court system. By conveying respect
and providing assistance to all, court employees play an important role in
eliminating bias in the administration of justice.

COURT EMPLOYEES HAVE THE RIGHT TO:
O Be treated with respect and courtesy.

O Be provided with written personnel policies that prohibit discriminatory
treatment and promote fairness.

Object to gender-biased and other biased remarks during court business.

Expect non-biased treatment from judges, litigants and attorneys.

COURT EMPLOYEES HAVE THE RESPONSIBILITY TO:
[0 Treat judges, litigants, attorneys and other court users with fairness,
respect and courtesy.

0 Monitor their behavior and attitudes to avoid discrimination due to a
person’s gender, race, ethnicity, etc.

ATTORNEYS are officers of the court and have an important role and obli-
gation in maintaining the dignity and integrity of the court. Through their
conduct and treatment of litigants and employees, they have a significant

impact on the legal system and the pursuit of justice.

ATTORNEYS REPRESENTING LITIGANTS IN THE COURT SYSTEM HAVE

A RIGHT TO:

0 Be treated with fairness, courtesy and respect by judges, court person-
nel, litigants and other attorneys.

Expect non-biased treatment from judges and litigants.

Object to gender or racially biased statements or remarks made by
judges, litigants, other attorneys or court employees.

ATIORNEYS REPRESENTING LITIGANTS IN THE COURT SYSTEM HAVE A

RESPONSIBILITY TO:

O Treat the judge, court employees, litigants and other attorneys with
fairness, respect and courtesy.

00 Monitor their own behavior, comments and attitudes to avoid bias due to
gender, race, ethnicity, etc.

ALL PARTICIPANTS IN THE JUDICIAL SYSTEM HAVE THE RIGHT TO

BE TREATED WITH RESPECT AND COURTESY IN THE COURTROOM

O You have the right to receive equal treatment regardless of your gender,
race, ethnicity, national origin, age, physical limitations, sexual orienta-
tion, social class, or ability to speak English.
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O Women have the right to be addressed by their last name and title “Ms.”
unless they request “Miss” or “Mrs.”

O You have a right as a victim of crime not to be subjected to unjust scrutiny
because of the nature of the act(s) committed against you, your gender,
national origin, race, ethnicity, sexual orientation, or social class.

O You have the right not to be addressed by terms such as “honey” or
“dear.”

O You have the right not to be subjected to comments, gestures, touching,
or other actions that are offensive or make you feel uncomfortable.

O You have the right not to be subjected to assumptions about individuals
or their roles in court based on stereotypes.

O You have the right not to be subjected to comments about your physical
appearance.

O You have the right not to be subjected to jokes or remarks based on any
stereotype.

O You have the right to object to gender-biased and other biased remarks
made to you during court proceedings.

Complaints About the Legal System

JUDGES:
The Judicial Code of Conduct provides standards for appropriate and to
avoid inappropriate judicial behavior. If a person has a complaint about the
conduct of a judge, she or he should contact:
Judicial Standards Commission
2539 Wyoming NE, Suite A
Albuquerque, New Mexico 87112
505-841-9438

SPECIAL DOMESTIC VIOLENCE COMMISSIONERS, HEARING OFFICERS,
SPECIAL MASTERS:

If a person has a complaint about the conduct of a Special Domestic Vio-
lence Commissioner, a Hearing Officer, or a Special Master, she or he should
contact the Chief Judge of the Judicial District served by the Commissioner,
Hearing Officer or Special Master.

ATTORNEYS:
The Rules of Professional Conduct provide standards for appropriate and to
prevent inappropriate attorney behavior. If a person has a complaint re-
garding the conduct of an attorney, she or he should contact:

Disciplinary Board

400 Gold SW #800

Albuquerque, New Mexico 87102
505-842-5781

Gender Equity in the Courts



COURT POLICIES AND PROCEDURES:
If a person has a complaint about policies and procedures employed by a
court regarding bias, she or he should contact the local court administrator
or supervisor, or the Administrative Office of the Courts at the following
address:
Administrative Office of the Courts
Supreme Court Building
Santa Fe, New Mexico 87504
505-827-4800

The Administrative Office of the Courts has adopted a sexual harassment
policy that applies to all New Mexico Courts. Any complaints regarding
sexual harassment should be referred to the Administrative Office of the
Courts. See Appendix C for the policy prohibiting sexual harassment.

COURT EMPLOYEES:
If a person has a complaint regarding the conduct of a court employee,
she or he should contact the local court administrator or supervisor, or:
Administrative Office of the Courts
Supreme Court Building
Santa Fe, New Mexico 87504
505-827-4800
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Appendix A

Supreme Court of New Mexico Statement Concerning Gender Bias in the Courtroom

In 1987 the State Bar of New Mexico established the Task Force on Women and the Legal

Profession and requested that the Task Force “examine the needs of women lawyers, their

acceptance by the Bench and Bar in general, their needs and the degree in which the State

Bar has addressed those needs.” The Court has received and considered the final report of

the Task Force. The Task Force has found that practices which reflect gender bias do occur

in the courts and must be addressed by the presiding judge. The most common of these

practices include:

1. Addressing women attorneys in an unprofessional manner, through the use of their first
names or terms such as “girls,” “sweetie,” or “honey.” This is unacceptable.

2. Comments on the physical attributes or clothing of women attorneys. This cannot be
allowed to occur.

3. Gender-biased jokes or comments concerning women attorneys. This practice must be
eliminated.

Judges should be alert to these practices and take prompt action to remedy the situation.

In the event of any gender-biased conduct, it is recommended that the counsel who feels
aggrieved should ask for a conference with the judge, in chambers, to point out the alleged
conduct. It is hoped that, in virtually all cases, the judge will recognize the problem and
voluntarily discontinue such conduct on the part of the judge or direct discontinuance by
others. In the event such conduct continues, the aggrieved attorney should not hesitate to
make a record of the occurrence.

In addition to the above-cited situations, judges must be sensitive to the following areas of
possible gender bias:
1. Fees awarded in fee-generating cases should be non-gender based. Women attorneys
should be awarded fees the same as those awarded to male attorneys in similar cases.
2. Equal deference should be given to female expert witnesses.
Judges must inform judicial employees to refrain from gender-biased conduct and, in
the event such conduct comes to the attention of the judge, she or he must promptly
admonish against such conduct in the future.

Judges must act as role models. In order to assure all citizens the same rights, judges must
strive to accord the attorneys appearing before them the same respect and degree of
credibility regardless of the sex of the attorney. It is incumbent on all judges to treat the
advocacy of all attorneys in a gender-neutral manner and to become sensitive to gender-
biased behavior.

Sexual stereotyping has no place in the courtroom. Prejudice against women is no less
serious than racial prejudice.

Adopted this 21st day of May, 1992, for broad publication to the Bench and Bar of the State
of New Mexico.
s/Richard E. Ransom, Chief Justice
s/Joseph E Baca, Justice
s/Seth D. Montgomery, Justice
s/Gene E. Franchini, Justice
s/Stanley F. Frost, Justice
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Appendix B

Rule of Professional Conduct 16-300

This matter coming on for consideration by the Court and the Court being sufficiently
advised, Chief Justice Ransom, Justice Baca, Justice Montgomery, Justice Franchini and
Justice Frost concurring:

NOW, THEREFORE, IT IS ORDERED that a new Rule 16-300 of the Rules of Professional
Conduct be, and the same is hereby, approved;

IT IS FURTHER ORDERED that Rule 16-300 of the Rules of Professional Conduct shall be
effective on and after January 1, 1994;

IT IS FURTHER ORDERED that the Clerk of the Court is hereby authorized and directed to
give notice of the adoption of the above rule by publishing the same in the Bar Bulletin and
SCRA 1986.

DONE at Santa Fe, New Mexico this 8th day of November, 1993.

s/ Richard E. Ransom, Chief Justice
s/ Joseph F. Baca, Justice

s/ Seth D. Montgomery, Justice

s/ Gene E. Franchini, Justice

s/ Stanley F. Frost, Justice

16-300 Prohibition against invidious discrimination.

In the course of any judicial or quasi-judicial proceeding before a tribunal, a lawyer shall
refrain from intentionally manifesting, by words or conduct, bias or prejudice based on race,
gender, religion, national origin, disability, age, or sexual orientation against the judge, court
personnel, parties, witnesses, counsel or others. This rule does not preclude legitimate
advocacy when race, gender, religion, national origin, disability, age or sexual

orientation is material to the issues in the proceeding. [Effective January 1, 1994]

State Bar Commentary

For purposes of this rule, the terms “judicial or quasi-judicial proceeding” shall refer to any
and all courts, regardless of their jurisdiction or location, as well as any governmental
agency, board, commission, or department before whom the lawyer is engaged in the
practice of law. The rule also encompasses arbitration or mediation proceedings, whether or
not court ordered.

For purposes of this rule, the term “proceeding” shall mean any judicial or administrative
process relating to the adjudication or resolution of legal disputes (including, but not limited
to, discovery procedures, arbitration, and mediation), rule making, licensing, lobbying, the
imposition or withholding of sanctions, or the granting or withholding of relief.

For purposes of this rule, the term “sexual orientation” shall mean bisexuality, homosexual-
ity, or heterosexuality.
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Appendix C

Judicial Branch of New Mexico State Government

. Itis the policy of the Judicial Branch of New Mexico State Government that sexual
harrassment of employees in the workplace is unacceptable and will not be tolerated. The
law provides:

Harassment on the basis of sex is a violation of Sec. 703 of Title VII. Unwelcome
sexual advances, requests for sexual favors, and other verbal or physical
conduct of a sexual nature constitute sexual harassment when (1) submission to
such conduct is made either explicitly or implicitly a term or condition of an
individual’s employment; (2) submission to or rejection of such conduct by an
individual is used as the basis for employment decisions affecting such indi-
vidual; or (3) such conduct has the purpose or effect of substantially interfering
with an individual’s work performance or creating an intimidating, hostile, or
offensive working environment.

Common sources of charges include offensive or abusive physical contact, joking, lewd
language, suggesting sexual favors, displaying sexually suggestive objects, pictures, maga-
zines, etc.

Il.  All elected officials, supervisors and employees of the Judicial Branch of New Mexico
State Government are expected to avoid any behavior or conduct toward any other employee
which could be interpreted as sexual harassment.

I11. Any employee who feels that he or she has been the victim of sexual harassment should
confront the individual doing the harassing and demand that the behavior be stopped. If the
harassment continues, the employee should notify his or her administrative authority who
will immediately notify the AOC Director of such behavior. Administrative authorities include
the chief justice of the Supreme Court with respect to that court and the Building and
Compilation Commissions, the chief judge of the Court of Appeals, the director of the Pre-
Hearing Division, the chief law librarian of the Supreme Court Law Library, the presiding
judge of a judicial district, a presiding metropolitan court judge, the director of the Adminis-
trative Office of the Courts, with respect to that office and all magistrate courts, and the
court administrator in those districts where a court administrator is authorized by the
legislature, approved by the Supreme Court, and designated by the presiding judge as the
administrative authority. If the administrative authority is the individual harassing the
employee, the employee should go directly to the AOC Director.

IV. The AOC Director shall promptly investigate the complaint and advise the person against
whom the complaint is made that the behavior complained of is inappropriate and will not
be tolerated. If the reported harassment is substantiated, prompt corrective action must be
taken. Such action may include discipline up to and including termination of the offending
employee or employees, depending on the nature of the violation.

V. Employees who file sexual harassment complaints may not be retaliated against,
and such retaliation in and of itself may be grounds for disciplinary action.
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