Pretrial Release, Bond and Bail: Checklist-Annotated

Release Order and Bond [Criminal Form 9-303A. This ““short™ form is
used instead of Criminal Form 9-303 if the defendant is to be released on a
secured or unsecured appearance bond or bail bond without many release
conditions.]

OR

Bail Bond [Criminal Form 9-304. To be used if a paid or unpaid surety
provides bond for the defendant. If the surety is paid, only the first part of the
form must be completed. If the surety is unpaid, both parts of the form must
be completed. The second part of the form, “Justification of Sureties,”
pledges the surety’s real or personal property as security.]
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14.6: Pretrial Release, Bond and Ball

Checklist: No Annotations

1. Is the defendant still in custody?

2. If yes, consider the following factors:

The nature and circumstances of the offense(s) charged, including whether the
offense is a crime of violence or involves a narcotic drug;

_______ The weight of the evidence against the defendant;

Defendant’s character;

Defendant’s mental and physical condition;

Defendant’s family ties;

Defendant’s employment status, employment history, and financial resources;
Defendant’s past and present residences;

Length of the defendant’s residence in the community;

Facts tending to indicate the defendant has strong ties to the community;

Facts indicating the possibility that the defendant will commit new crimes if
released;

Defendant’s past conduct, history relating to drug or alcohol abuse, criminal
history, and history concerning appearances at court proceedings;

Whether at the time of the offense or of arrest the defendant was on probation,
parole, or other release pending trial, sentencing, appeal, or completion of an
offense under federal, state, or local law;

The nature and seriousness of the danger to any person or the community that
would be posed by the defendant’s release; and,

Any other facts tending to indicate whether the defendant is likely to appear.
3. Based on those considerations, determine whether releasing the defendant on his

or her own recognizance or with an unsecured appearance bond, with or
without release conditions, will:
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Reasonably assure the defendant’s appearance in court;

Reasonably prevent the defendant from unlawfully interfering with the
judicial process; and

Reasonably secure the safety of all members of the community.
4. Release Options: Unsecured and Secured Appearance Bonds
Release on an Unsecured Appearance Bond

Release on Personal Recognizance

OR

Release to the Custody of a Third Party

OR

Release on an Unsecured Appearance Bond

OR

Release on a Secured Appearance Bond

Appearance Bond Secured by Bail Bond and Partial Cash Deposit

OR

Appearance Bond Secured by Full Cash Deposit

OR

Appearance Bond Secured by a Bail Bond Executed by the Defendant and an
Unpaid Surety [Form 9-304 (Bail Bond)]

OR

Appearance Bond Secured by a Bail Bond Executed by the Defendant and a
Paid Surety (Bail Bondsman) [Form 9-304 (Bail Bond)]

5. Conditions of Release

The court may require the defendant to:
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Refrain from committing a federal, state, or local crime during release;
Remain in the custody of a third party;

Maintain or actively seek employment;

Maintain or begin an educational program;

Comply with restrictions on personal associations, place of abode or travel;
Comply with an electronic monitoring device;

Avoid all contact with the alleged victim, any potential witness, or any co-
defendants;

Report on a regular basis to a designated pretrial services agency or other
agency agreeing to supervise the defendant;

Comply with a specified curfew;

Refrain from possessing a firearm, destructive device or other dangerous
weapon;

Refrain from excessive or any use of alcohol and any use of a narcotic drug or
other controlled substance without a prescription by a licensed medical
practitioner;

Undergo available medical, psychological, psychiatric, or substance abuse
treatment, and remain in a specified institution if required for that purpose;

Submit to drug or alcohol testing upon request;

Return to custody for specified hours following release for employment,
schooling, or other limited purposes; and/or

Satisfy any other condition that is reasonably necessary to assure the
defendant’s appearance as required and to assure the safety of any other
person and the community.

6. Complete Necessary Paperwork

Order Setting Conditions of Release and Appearance Bond [Criminal
Form 9-302. ]

OR
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Order Setting Conditions of Release and Bail Bond [Criminal Form 9-
303]

OR
Release Order and Bond [Criminal Form 9-303A]
OR

Bail Bond [Criminal Form 9-304]
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14.7: Plea Agreement: With Counsel
Script

1.  [City/Town/Village] versus [name of defendant], case number
2. Counsel, please identify yourselves for the record.

3. Apleaagreement has been filed with the court.

4.  Defendant, is this your signature on the plea agreement?

5.  Have you read the plea agreement?

6.  Did your attorney explain the plea agreement to you?

7. Do you understand the terms of the plea agreement?

8. Do you have any questions about the plea agreement?

9.  The plea agreement states that you are pleading [guilty/no contest] to the charge(s) of
. Is this correct?

10. [If applicable]: It also provides that the sentence will be [terms of the
sentence, such as probation for __ months on the condition that you ].
Is this correct?

11. Inaddition, the plea agreement provides that the charge(s) of will
be dismissed or not filed. Is this correct?

12. Do you agree to everything in the plea agreement?
13. Does the plea agreement contain everything that you agreed to?

14. You should be aware that by entering into and signing this plea agreement, it means
that you are knowingly and willingly giving up certain constitutional rights, including:

e The right to plead Not Guilty;

e The right to a fair and impartial trial on the charge(s);

e The right to be released on bail, if you are still in custody [state only if
applicable]

e The right to see, hear, and question the witness(es) who would testify against
you at trial;

e The right to present evidence at trial on your own behalf;
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15.

16.

17.

18.

19.
20.

21.

22,

23.

24,

25.

26.

e The right to have the court issue subpoenas on your behalf requiring your
witness(es) to appear in court for trial and to testify;

e The right to remain silent and not be forced to incriminate yourself, That
means that you would never be required to testify; and

e The right to be presumed innocent unless the prosecution proves you guilty
beyond a reasonable doubt. You are not required to prove anything. The
prosecution must prove the charge(s) and must do so beyond a reasonable doubt
if the case were to go to trial.

Do you understand those rights | just listed?

The written plea agreement states that by entering into the agreement you are giving up
those constitutional rights. Do you understand that you would be giving up those
rights?

Do you still agree to give up those rights?

Do you understand that if you are not a U.S. citizen, there may be immigration and
naturalization consequences stemming from your plea and conviction---possibly
including deportation? Has your attorney explained that to you to your
understanding?”

Were any threats made to get you to plead [guilty/no contest]?
Was any force used to get you to plead [guilty/no contest]?

Were any promises made to get you to plead [guilty/no contest] that are not included in
this plea agreement?

Is your plea of [guilty/no contest] entered of your own free will?

Before the court can accept the [guilty/no contest] plea, | must be sure that you
understand the nature of the charge so that you do not plead [guilty/no contest] when
you should plead not guilty. I must also be sure that you understand the range of
punishment involved and your constitutional rights.

[name of offense] is a charge that requires the prosecution to prove
that at the time and place mentioned in the complaint, you did [elements
of the offense]. Do you understand this?

The maximum punishment for the charge of is
[If appropriate]: The mandatory minimum punishment is

[For a guilty plea, you must obtain a factual basis for the plea. Although a factual
basis is not required for a no contest plea, it is advisable. The factual basis must
establish each element of the offense. Although it is possible to establish the factual
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basis from the prosecution’s information or from police reports, it is preferable to
obtain the factual basis from the defendant. While the defendant explains the factual
basis, the court can assess whether the defendant understands the charge and what
facts support the charge. In doing so, the court can determine whether the plea is
knowing, voluntary, and intelligent.]

What did you do that makes you believe you are guilty of this charge?

27.  Areyou on probation or parole for anything now?

[If no, go to #28.]

[If yes, ask the following:]

a.

b.

C.

Which, probation or parole?

From which court?

What is the charge?

When were you placed on [probation/parole]?
How long is your [probation/parole]?

[If the incident leading to the current charge occurred before the defendant
was put on probation/parole]: If you were placed on probation after the
incident leading to this charge(s), your conviction today will not affect your
[probation/parole].

[If the incident leading to the current charge occurred while the defendant
was already on probation/parole]: Do you understand that your [guilty/no
contest] plea in this case could result in revocation of your
[probation/parole]?

If your probation or parole is revoked because of this plea, do you understand
that you can be given a maximum sentence in the case for which you are
serving [probation/parole]?

28. Do you wish to proceed with your [guilty/no contest] plea to the charge of

?

29.  The court finds the defendant knowingly, intelligently and voluntarily entered a plea
of [guilty/no contest] to the charge(s) and that there is a factual basis for the plea as
evidenced by [briefly summarize the facts]. The plea is
accepted and entered of record.
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The court finds that the defendant’s plea is not knowing, intelligent, and voluntary, and
therefore rejects the plea of [guilty/no contest]. The court enters a plea of not guilty on
behalf of the defendant.

30. [If the court accepts the guilty plea, either proceed to sentencing or set a date for a
sentencing hearing.

If sentencing now, use the Judgment and Sentencing Checklist.
If sentencing later, set a date for sentencing and either: (1) impose bail and/or release

conditions, and order a presentence report; or (2) place the defendant in custody and
order a presentence report.]
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14.8: Plea Agreement: Without Counsel
Script

[City/Town/Village] versus [name of defendant], case number

A plea agreement has been filed with the court.

Defendant, is this your signature on the plea agreement?

Have you read the plea agreement or has someone read the plea agreement to you?
Do you understand the terms of the plea agreement?

Do you have any questions about the plea agreement?

The plea agreement states that you are pleading [guilty/no contest] to the charge(s) of
. Is this correct?

[If applicable]: It also provides that the sentence will be [terms of the
sentence, such as probation for __ months on the condition that you ].
Is this correct?

In addition, the plea agreement provides that the charge(s) of will
be dismissed or not filed. Is this correct?

Do you agree to everything in the plea agreement?
Does the plea agreement contain everything that you agreed to?

You should be aware that by entering into and signing this plea agreement, it means
that you are knowingly and willingly giving up certain constitutional rights,
including:
e Theright to plead Not Guilty;
e The right to a fair and impartial trial on the charge(s);
e The right to be released on bail, if you are still in custody [state only if
applicable]
e The right to see, hear, and question the witness(es) who would testify against
you at trial;
e The right to present evidence at trial on your own behalf;
e The right to have the court issue subpoenas on your behalf requiring your
witness(es) to appear in court for trial and to testify;
e The right to remain silent and not be forced to incriminate yourself, That
means that you would never be required to testify; and
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13.

14.

15.

16.

17.
18.

19.

20.

21.

22,

23.

24,

e The right to be presumed innocent unless the prosecution proves you guilty
beyond a reasonable doubt. You are not required to prove anything. The
prosecution must prove the charge(s) and must do so beyond a reasonable doubt
if the case were to go to trial.

Do you understand those rights | just listed?

The written plea agreement states that by entering into the agreement you are giving
up those constitutional rights. Do you understand that you would be giving up those
rights?

Do you still agree to give up those rights?

Do you understand that if you are not a U.S. citizen, there may be immigration and
naturalization consequences stemming from your plea and conviction---possibly
including deportation?

Were any threats made to get you to plead [guilty/no contest]?

Was any force used to get you to plead [guilty/no contest]?

Were any promises made to get you to plead [guilty/no contest] that are not included
in this plea agreement?

Is your plea of [guilty/no contest] entered of your own free will?

Before the court can accept the [guilty/no contest] plea, | must be sure that you
understand the nature of the charge so that you do not plead [guilty/no contest] when
you should plead not guilty. I must also be sure that you understand the range of
punishment involved and your constitutional rights.

[name of offense] is a charge that requires the prosecution to prove
that at the time and place mentioned in the complaint, you did [elements
of the offense]. Do you understand this?

The maximum punishment for the charge of IS
[If appropriate]: The mandatory minimum punishment is

[For a guilty plea, you must obtain a factual basis for the plea. Although a factual
basis is not required for a no contest plea, it is advisable. The factual basis must
establish each element of the offense. Although it is possible to establish the factual
basis from the prosecution’s information or from police reports, it is preferable to
obtain the factual basis from the defendant. While the defendant explains the factual
basis, the court can assess whether the defendant understands the charge and what
facts support the charge. In doing so, the court can determine whether the plea is
knowing, voluntary, and intelligent.]
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What did you do that makes you believe you are guilty of this charge?
25.  Are you on probation or parole for anything now?

[If no, go to #26.]

[If yes, ask the following:]

a. Which, probation or parole?

b. From which court?

c. What is the charge?

d. When were you placed on [probation/parole]?

e. How long is your [probation/parole]?

f. [If the incident leading to the current charge occurred before the defendant
was put on probation/parole]: If you were placed on probation after the
incident leading to this charge(s), your conviction today will not affect your
[probation/parole].

g. [If the incident leading to the current charge occurred while the defendant
was already on probation/parole]: Do you understand that your [guilty/no
contest] plea in this case could result in revocation of your
[probation/parole]?

h. If your probation or parole is revoked because of this plea, do you understand
that you can be given a maximum sentence in the case for which you are

serving [probation/parole]?

26. Do you wish to proceed with your [guilty/no contest] plea to the charge of
?

27.  The court finds the defendant knowingly, intelligently and voluntarily entered a plea
of [guilty/no contest] to the charge(s) and that there is a factual basis for the plea as
evidenced by [briefly summarize the facts]. The plea is
accepted and entered of record.

OR
The court finds that the defendant’s plea is not knowing, intelligent, and voluntary,

and therefore rejects the plea of [guilty/no contest]. The court enters a plea of not
guilty on behalf of the defendant.
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28. [If the court accepts the guilty plea, either proceed to sentencing or set a date for a
sentencing hearing.

If sentencing now, use the Judgment and Sentencing Checklist.
If sentencing later, set a date for sentencing and either: (1) impose bail and/or

release conditions, and order a presentence report; or (2) place the defendant in
custody and order a presentence report.]
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14.9: Criminal Trial: With Counsel
Script

Call the Case Either the judge or the court clerk may call the case.
“Court is now in session.”
“The case of [City/Town/Village] of [name of municipality]

Versus [name of defendant], case number , IS now
before this court for trial.”

Determine if “Counsel, please state your appearances.”
All the Parties
are Present The attorney for the prosecution and the attorney for the defense will

identify themselves for the record.
“Are all of the parties present?”

The parties are the prosecution (usually a city prosecutor) and the
defendant, represented by a defense attorney.

If the prosecution is absent, the court may dismiss the case or may
continue the matter to determine whether the prosecution was absent
with good cause.

If the defendant is absent with good cause, the court may reschedule the
trial.

If the defendant is absent without good cause or for unknown reasons,
the court issues a bench warrant for the defendant’s arrest. Use
Criminal Form 9-212(A).

Determine if “Are you ready to proceed?”
All the Parties

are Ready to If yes, proceed with the trial.
Proceed

If no, the court may:

1. Grant a continuance of the trial if there is good cause for a
party being unprepared; or

June 2009 Page 14-43



Criminal Trial: With Counsel Script

2. Require the parties to proceed if there is no good cause for
being unprepared; or

3. If a subpoenaed and essential witness for the defense has not
appeared, issue a bench warrant to arrest the witness and grant
a continuance of the trial.

4. If a critical witness for the prosecution has not appeared, the
court may dismiss the case (because of lack of evidence).
Before dismissing, the court should consider the efforts made by
the prosecution to secure the attendance of the witness.

Optional: The court may choose to swear in all of the witnesses at once. This is
not required; each witness can be sworn-in at the beginning of his or
Administer the | her testimony. If the court decides to swear-in all of the witnesses at
Oath to All this point, have the witnesses stand and administer the following oath:
Witnesses
“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

Exclude
Witnesses “Would the parties like to invoke the rule to exclude witnesses?”

If either party or the court invokes the rule to exclude witnesses, all of
the witnesses - except the parties and any person whose presence is
essential to presenting a party’s case, such as the arresting officer —
must leave the courtroom after the court instructs them as follows:

“The rule to exclude witnesses has been invoked. You must leave
the courtroom and remain outside so you cannot hear the testimony
of the other witnesses. You should not discuss your testimony with
anyone, either before you testify or after you have testified, except
that you may discuss your testimony with the lawyers in the case -
but you must not do so in the presence of any other witnesses.”

Opening “Would the [City/Town/Village] like to make an opening
Statements statement?”

The prosecution will either waive the statement or make the statement.

“Would defense counsel like to make an opening statement?”
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The defense has the right to waive the opening statement, make an
opening statement now, or make an opening statement at the end of the
prosecution’s case.

Presentation of Evidence

Prosecution

Administer the
Oath to Each

The prosecution presents the ““prosecution’s case.”

If the witnesses are not already sworn-in, administer the oath to each
witness as he or she takes the stand:

Witness
“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

Direct The prosecution will call its witnesses, who will take the stand and be

Testimony asked questions by the prosecution. The prosecution must not try to
“lead’” the witnesses by asking questions that suggest the answer or
otherwise try to sway the testimony of the witnesses.

Cross- The defense attorney may cross-examine each of the prosecution’s

Examination witnesses. Questions on cross-examination are limited to subjects raised

by Defense in direct examination. Leading questions may be asked on cross-
examination.

Redirect If the defense attorney cross-examines a prosecution witness, the

Examination prosecution may conduct redirect examination on subjects raised in

by Prosecution

End of
Prosecution’s
Case

cross-examination.

After all of the prosecution witnesses testify, the prosecution “rests its
case.”

Objections

Objections to the admission of evidence will occur throughout the

trial—in both the prosecution’s case and the defendant’s case. When an
objection is made to a question, the judge should ensure that the witness
does not to respond until told to do so. If necessary, the judge may say:

“An objection has been made. Please do not answer the question
until 1 tell you that you may do so. If | sustain the objection, you
will not answer the question at all. 1 will tell you whether or not to
answer.”
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In ruling on the objection, the judge should hear the full objection, hear
a response from the non-objecting attorney, and then rule.

If the court concludes that the objection is without merit (that is, the
evidence is admissible), the court will ““overrule” the objection and tell
the witness to answer.

If the court concludes that the objection is valid and that the evidence is
inadmissible, the court will “sustain” the objection and tell the witness
not to answer.

Note: Witnesses cannot object to questions, but can assert their right
not to testify if their testimony would be self-incriminating or if
otherwise privileged.

Physical and Physical and documentary evidence must be offered into evidence by the
Documentary | party wishing the court to consider the evidence. When offered, an
Evidence exhibit is initially marked with a sticker for identification (for example,
as “Village’s Exhibit 1" or “Defendant’s Exhibit A*). If the exhibit is
admitted into evidence, the court will note on the sticker that the exhibit
is admitted. If the evidence is not admitted, the court will return the

exhibit to the offering party.

As with objections to questions, parties may object to the admission of
exhibits. When an attorney offers physical or documentary evidence for
admission, the attorney must show the evidence to opposing counsel
before offering it to the court. If opposing counsel objects to its
admission, the court should hear the objection as well as any argument
from the attorney offering the evidence. After hearing the arguments for
and against admission, the court must either overrule or sustain the
objection. If the court sustains the objection, the evidence will not be
admitted and the court will not consider it.

Oral Motions | Once the prosecution rests, the court entertains any oral motions
presented by the parties, such as a defense motion to dismiss or motion
for a directed verdict. The court must rule on a motion for a directed
verdict at this time, but may defer ruling on a motion to dismiss until the
defense rests its case.

If the court grants either motion, the case ends and the defendant is
acquitted. If the judge defers ruling or denies the motion for a directed
verdict, the case proceeds to the defense.
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Defense

Opening
Statement

Administer the
Oath to Each

Witness

Direct
Testimony

Defendant’s
Right Not to
Testify

Cross-
Examination
by Prosecution

Redirect
Examination
by Defense

End of
Defendant’s
Case

The defense attorney represents the defendant and presents the
“defense’s case.”

If the defense attorney did not make an opening statement at the
beginning of the trial, he or she may make an opening statement now
before calling the first witness.

If the witnesses are not already sworn-in, administer the oath to each
witness as he or she takes the stand:

“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

As with the prosecution’s case, the defense will call its witnesses,
including the defendant if the defendant chooses to testify, who will take
the stand and be asked questions by the defense attorney. The defense
attorney must not try to “lead” the witnesses by asking questions that
suggest the answer or otherwise try to sway the testimony of the
witnesses.

The defendant has a constitutional right not to testify. The prosecution
may not comment on the defendant’s choice not to testify and the court
may not infer anything about the defendant’s guilt or innocence based
on defendant’s decision not to testify. (If the defendant does testify, the
defendant is subject to cross-examination just like any other witness.)

The prosecution may cross-examine each of the defense witnesses,
including the defendant if the defendant chose to testify. Questions on
cross-examination are limited to subjects raised in direct examination.
Leading questions may be asked on cross-examination.

If the prosecution cross-examines a defense witness, the defense
attorney may conduct redirect examination, which is limited to subjects
raised in cross-examination.

After all of the defense witnesses testify, the defense *““rests its case.”

Prosecution’s

If the defense called witnesses or otherwise presented evidence, the

Rebuttal prosecution may recall its witnesses or call additional witnesses to
rebut evidence introduced by the defense. The defense attorney may
cross-examine these rebuttal witnesses. The prosecution may conduct
redirect examination.
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Closing As with opening statements, closing arguments are allowed but
Arguments discouraged.

“Would the [City/Town/Village] like to make a closing argument?”
The prosecution will either waive the argument or make the argument.
“Would the defense like to make a closing argument?”

The defense will either waive the argument or make the argument.

If the defense makes a closing argument, the prosecution is entitled to
make a rebuttal argument:

“Would the prosecution like to rebut?”

Verdict If the court deferred ruling on any motions, the court must rule before
declaring its verdict.

If the court dismisses the case (e.g., for lack of jurisdiction or for statute
of limitations problems), the court writes “Dismissed’” on the criminal
complaint, then signs and dates the criminal complaint, but does not
enter judgment.

If the court does not dismiss the case, the court must declare its verdict
orally and in writing:

“It is the judgment of the court that the defendant, [name of
defendant], is [guilty] [not guilty] of [name of offense].”

If the court finds the defendant guilty, it must impose a sentence or
set a sentencing hearing, complete the appropriate form, and inform the
defendant of the right to appeal:

“You have the right to a new trial in the district court. To appeal
the court’s decision, you must file a notice of appeal in the district
court within fifteen days of entry of the judgment and sentence.”

If the defendant is found guilty and jail time is imposed (or
suspended), the court must complete the Judgment and Sentence form.

If the defendant is found guilty and no jail time is imposed, the
court completes the final order on the criminal complaint (not the
Judgment and Sentence form).
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If the court finds the defendant not guilty, the court announces its
decision and completes the final order on the criminal complaint.
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14.10: Criminal Trial: Without Counsel
Script

Call the Case Either the judge or the court clerk may call the case.
“Court is now in session.”
“The case of [City/Town/Village] of [name of municipality]

versus [name of defendant], case number , IS now
before this court for trial.”

Determine if “Are all the parties present?”
All the Parties
are Present The parties are the prosecution (usually the police officer who issued

the citation or made the arrest) and the defendant.

If the prosecution is absent, the court may dismiss the case or may
continue the matter to determine whether the prosecution was absent
with good cause.

If the defendant is absent with good cause, the court may reschedule the
trial.

If the defendant is absent without good cause or for unknown reasons,
the court issues a bench warrant for the defendant’s arrest. Use
Criminal Form 9-212(A).

Determine if “Are you ready to proceed?”
All the Parties

are Ready to If yes, proceed with the trial.
Proceed

If no, the court may:

1. Grant a continuance of the trial if there is good cause for a
party being unprepared; or

2. Require the parties to proceed if there is no good cause for
being unprepared; or

3. If a subpoenaed and essential witness for the defense has not
appeared, issue a bench warrant to arrest the witness and grant
a continuance of the trial; or
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4. If a critical witness for the prosecution has not appeared, the
court may dismiss the case (because of lack of evidence).
Before dismissing, the court should consider the efforts made by
the prosecution to secure the attendance of the witness.

Optional: The court may choose to swear-in all of the witnesses at once. This is
Administer the | not required; each witness can be sworn-in at the beginning of his or
Oath to all her testimony. If the court decides to swear-in all of the witnesses at

Witnesses this point, have the witnesses stand and administer the following oath:

“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

Exclude “Would the parties like to have the witnesses leave the courtroom
Witnesses until they testify?”

If either party or the court invokes the rule to exclude witnesses, all of
the witnesses - except the parties and any person whose presence is
essential to presenting a party’s case, such as another officer - must
leave the courtroom after the court instructs them as follows:

“The rule excluding witnesses has been invoked. You must leave
the courtroom and remain outside so you cannot hear the testimony
of the other witnesses. You should not discuss your testimony with
anyone, either before you testify or after you have testified, except
that you may discuss your testimony with the prosecuting officer
and the defendant - but you must not do so in the presence of any
other witnesses.”

Opening “Would the [City/Town/Village] like to make an opening
Statements statement?”

The prosecution may make a statement or waive its right to make an
opening statement.

“Would the defendant like to make an opening statement?”
The defendant may make an opening statement now, may waive its

opening statement, or may reserve its opening statement until the
beginning of its own case.
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Presentation of Evidence

Prosecution The prosecution (usually a police officer) presents the “prosecution’s
case.”

Administer the | If the witnesses are not already sworn-in, administer the oath to each
Oath to Each witness as he or she takes the stand:

Witness
“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

Direct The police officer and any other witnesses for the prosecution take the

Testimony stand and, typically, tell their stories in a narrative fashion (without
questioning). The prosecution is entitled to ask questions of the
witnesses, but usually does not do so.

Cross- The defendant may cross-examine each prosecution witness. Cross-

Examination examination is limited to subjects raised on direct examination.
by Defendant
Rule 8-111 permits the court, in its discretion, to allow pro se parties to
ask questions of witnesses directly or through the court. By having the
pro se defendant tell the court what questions he or she would like
answered by the witness (rather than questioning the witness directly),
the court can avoid unnecessary conflict.

Redirect If the defendant cross-examines a prosecution witness, the prosecution
Examination may conduct redirect examination. Redirect is limited to subjects raised
by Prosecution | on cross-examination.

End of After all of the prosecution witnesses testify, the prosecution “rests™ its
Prosecution’s case.

Case

Objections Objections to the admission of evidence will occur throughout the

trial—in both the prosecution’s case and the defendant’s case. When an
objection is made to a question, the judge should ensure that the witness
does not respond until told to do so. If necessary, the judge may say:

“An objection has been made. Please do not answer the question
until 1 tell you that you may do so. If I sustain the objection, you
will not answer the question at all. 1 will tell you whether or not to
answer.”
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In ruling on the objection, the judge should hear the full objection, hear
a response from the non-objecting party, and then rule.

If the court concludes that the objection is without merit (that is, the
evidence is admissible), the court will ““overrule” the objection and tell
the witness to answer.

If the court concludes that the objection is valid and that the evidence is
inadmissible, the court will ““sustain” the objection and tell the witness
not to answer.

Note: Witnesses cannot object to questions, but can assert their right
not to testify if their testimony would be self-incriminating or if their
testimony is otherwise privileged.

In addition, in extreme circumstances, the court may curtail questioning
that harasses the witness, questioning or testimony that is redundant, or
testimony that is overly prejudicial (that is, its prejudicial impact
significantly outweighs its probative value).

Physical and Physical and documentary evidence must be offered into evidence by the
Documentary | party wishing the court to consider it. When offered, an exhibit is
Evidence initially marked with a sticker for identification (for example, as
“Village’s Exhibit 1" or “Defendant’s Exhibit A”’). If the exhibit is
admitted into evidence, the court will note on the sticker that the exhibit
is admitted. If the evidence is not admitted, the court will return the
exhibit to the offering party.

As with objections to questions, parties may object to the admission of
exhibits. When a party offers physical or documentary evidence for
admission, he or she must show the evidence to the opposing party
before offering it to the court. If the opposing party objects to its
admission, the court should hear the objection as well as any argument
from the party offering the exhibit. After hearing the arguments for and
against admission, the court must either overrule or sustain the
objection. The court should not see the exhibit until it has ruled on the
objection and admitted the exhibit into evidence. If the court sustains
the objection, the exhibit will not be admitted and the court will not
consider it.

Oral Motions | Once the prosecution rests, the court entertains any oral motions
presented by the parties, such as a defense motion to dismiss or motion
for a directed verdict. The court must rule on a motion for a directed
verdict at this time, but may defer ruling on a motion to dismiss until the
defense rests its case.
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If the court grants either motion, the case ends and the defendant is
acquitted. If the judge defers ruling or denies the motion for a directed
verdict, the case proceeds to the defense.

Defense

Opening
Statement

Administer the
Oath to Each
Witness

Direct
Testimony

Defendant’s
Right Not to
Testify

Cross-
Examination
by Prosecution

Redirect
Examination
by Defendant

End of
Defendant’s
Case

The defendant serves as self-advocate, without a defense attorney, and
presents the *““defense’s case.”

If the defendant did not make an opening statement at the beginning of
the trial, he or she may make an opening statement now before calling
the first witness.

If the witnesses are not already sworn-in, administer the oath as he or
she takes the stand:

“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

As with the prosecution’s case, the defendant (if he or she chooses to do
s0) and any other witnesses for the defense will take the stand and,
typically, tell their stories in a narrative fashion (without questioning).
The defendant is entitled to ask questions of the other witnesses. As
noted above, the court may require the defendant to ““funnel’” his or her
questions through the judge.

The defendant has a constitutional right not to testify. The prosecution
may not comment on the defendant’s choice not to testify and the court
may not infer anything about the defendant’s guilt or innocence based
on defendant’s decision not to testify. (If the defendant does testify, the
defendant is subject to cross-examination just like any other witness.)

The prosecution may cross-examine each defense witness, including the
defendant if the defendant chose to testify. Questions on cross-
examination are limited to those subjects raised on direct examination.
Here too, the judge may require the prosecution to conduct its cross-
examination through the judge.

If the prosecution cross-examines a witness, the defendant may conduct
redirect examination on those subjects raised on cross-examination.
The judge may require the defendant to conduct redirect through the
judge, rather than directly questioning the witness.

After the defense presents all of its witnesses, the defense ““rests’ its
case.
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Prosecution’s | If the defendant called witnesses or otherwise presented evidence, the
Rebuttal prosecution may recall its witnesses or call additional witnesses to
rebut evidence introduced by the defendant. The defendant may cross-
examine these rebuttal witnesses. The prosecution may conduct redirect

examination.
Closing “Would the [City/Town/Village] like to make a closing argument?”
Arguments

“Would the defendant like to make a closing argument?”

“Would the prosecution like to rebut?”
Verdict If the court deferred ruling on any motions, the court must rule on the

motion before declaring its verdict.

If the court dismisses the case (e.g., for lack of jurisdiction or for statute
of limitations problems), the court writes ““Dismissed” on the criminal
complaint, then signs and dates the criminal complaint, but does not
enter judgment.

If the court does not dismiss the case, the court must declare its verdict
orally and in writing:

“It is the judgment of the court that the defendant, [name of
defendant], is [guilty] [not guilty] of [name of offense].”

If the court finds the defendant guilty, it must impose a sentence or
set a sentencing hearing, complete the appropriate form, and inform the
defendant of the right to appeal:

“You have the right to a new trial in the district court. To appeal
the court’s decision, you must file a notice of appeal in the district
court within fifteen (15) days of entry of the judgment and
sentence.”

If the defendant is found guilty and jail time is imposed (or
suspended), the court must complete the Judgment and Sentence form.

If the defendant is found guilty and no jail time is imposed, the
court completes the final order on the criminal complaint (not the
Judgment and Sentence form).

If the court finds the defendant not guilty, the court announces its
decision and completes the final order on the criminal complaint.
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14:11: Judgment and Sentencing
at Arraignment or Trial

Checklist: Annotated

Judgment

1. Announce the judgment for each charge.

2. [If the defendant is found not guilty on all charges:]: Release the defendant from
custody, all bond obligations, and all conditions of release. Exonerate bond if no
violations. Do not charge any fines or fees.

3. [If any or all of charges are resolved by a guilty or no contest plea:] Do not
accept plea until first addressing the defendant personally in open court to advise of
the following and determine that the defendant understands:

o Nature of charges to which plea is offered,

e Mandatory minimum penalty, if any, and maximum possible penalty
provided by law for each offense(s) involved in the plea;

e That the defendant has the right to plead Not Guilty or continue with
his Not Guilty plea if initially made;

e That if the defendant pleads Guilty or No Contest, there will be no
trial and, therefore, by pleading Guilty or No Contest, the defendant
is waiving the right to trial;

e That if the defendant is not a U.S. citizen, a plea of Guilty or No
Contest may have an effect upon his or her immigration or
naturalization status. If the defendant has legal counsel, the court
must determine if the defendant has been advised by counsel about
these possible consequences.

4. [If trial on some charges and plea agreement on others:] Dismiss all charges
agreed to be dismissed in plea agreement (if not already done during plea agreement
proceedings); if the defendant is found guilty on one or more charges, go to #5; if
the defendant is found not guilty on all charges after trial, go to #1.

5. [If the defendant is found guilty after trial, guilty plea, or nolo contendere plea:]

EITHER set a sentencing date, review the conditions of release and bond, and order
a presentence report, OR begin sentencing.

Sentencing (in same proceeding as judgment)

6. Mitigating/Aggravating Circumstances

Provide opportunity for:
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__Argument of prosecutor
_____ Testimony of victim or others (on behalf of the prosecution)
______Argument of defense counsel
_____ Testimony of defendant
______ Testimony of others on behalf of defendant
____ 7. Defer Sentencing?

[When the court defers sentencing, it does not impose a sentence, but delays
sentencing for an identified period, during which the defendant must comply with
conditions imposed by the court. If the defendant completes the deferment without
violating any conditions, the court dismisses the criminal charges. If the defendant
does not successfully complete the deferment, the court may impose any lawful
sentence that could have been imposed at judgment, but must credit the defendant
with time spent on probation.

The court may defer sentencing when deferment is not precluded by ordinance and
when it is satisfied that deferment serves the ends of justice and the best interests of
the public and the defendant. Note that under some ordinances, such as certain DWI
ordinances, the penalties are mandatory and a court may not suspend, defer, or take
the penalty under advisement. Before deferring a sentence, consult your ordinance.]

Ask counsel, the defendant, and the victim whether there is any reason to
defer sentencing.

If there is a good reason to defer, do not impose any incarceration or fines but
impose PROBATION and assess COURT FEES. [Go to numbers 8 and 9.]

8. Impose a Sentence

[Note on Suspended Sentences: Unless precluded by ordinance, the court may impose
a sentence but suspend its execution. Under some ordinances, such as certain DWI
ordinances, the penalties are mandatory and a court may not suspend, defer, or take
the penalty under advisement. Before suspending a sentence, consult your ordinance.

When the court suspends a sentence, it places the defendant on probation with
appropriate conditions. The court may suspend a sentence entirely or may suspend a
portion of the sentence. In other words, the court may suspend both the jail and the
fines; may suspend just the jail, but not the fines (or vice versa); or the judge may
suspend a portion of the jail time, a portion of the fines, or a portion of both. Unlike a
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deferred sentence, successful completion of probation under a suspended sentence
does not result in dismissal of the charges.]

A. Factors in Ordering Incarceration

Duration

Credit for time served

Suspend?

Place in immediate custody?

Allow the defendant to report at a specified time?

Weekend incarceration?

Work release?

Consecutive or concurrent (for multiple convictions)? [Concurrent

sentences are sentences that operate at the same time; consecutive sentences
are “stacked,” that is, they are served one after another. For example, a
defendant sentenced to serve three months on one conviction and 4 months on
a second conviction, will serve a total of 4 months if the sentences are served
concurrently or 7 months if the sentences are served consecutively. Unless
the court indicates in its written order that multiple sentences will be served
consecutively, they will be served concurrently.]

B. Fines

Amount

Due date/installment options

Community service (for all or part of the fines)?

Suspend?

9. Probation

[Probation is imposed whenever a sentence is deferred or suspended (whether in
whole or in part).

When a defendant is convicted of multiple charges, the court may impose multiple
probations concurrently or consecutively, just as jail may be imposed consecutively
or concurrently. See discussion above.]
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Duration

Terms and conditions

[The conditions of probation must be reasonably related to the rehabilitation of the
defendant or the safety of the community. This list is illustrative, but not exhaustive.
You may impose some or all of these conditions, as well as others that are reasonable
under the circumstances of the case.]

No violations of the law

Supervised or unsupervised

Electronic monitoring

Approval before leaving the jurisdiction/state
Substance abuse treatment

Medical or psychiatric treatment

No use of alcohol, products containing alcohol, illegal drugs, or
unlawful use of prescription drugs

Random drug/alcohol testing

Community service

Driver’s education

No driving

Ignition interlock device for at least one year in all vehicles operated
by the defendant. [Note: This is a mandatory condition of probation
when a defendant is convicted of Aggravated DWI or any subsequent
DWI. It is not a mandatory condition for a first conviction, unless the
first conviction is aggravated.]

No contact with victim

No contact with co-defendants

No possession of a firearm, destructive device, or other dangerous
weapon
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Restitution
Consecutive or concurrent (for multiple convictions)?

10. Court Fees

[Court fees must be assessed against all defendants who are convicted of either
violating an ordinance relating to the operation of a motor vehicle or violating an
ordinance enforceable by incarceration. Court fees cannot be deferred or suspended,
even if the rest of the sentence is deferred or suspended.]
Court automation fee of $6.00.
Corrections fee of $20.00; and
Judicial education fee of $3.00; and
[If the defendant is convicted of DWI]:
(i) $65.00 to defray the costs of chemical testing; and
(ii) $75.00 to fund DWI prevention programs.

[If the defendant is convicted of distributing or possessing a controlled
substance]:

(i) $75.00 to defray the costs of chemical testing
Any municipal fees
Due date/installment options
Community service (for all or part of the fees)?
11, Appeal
____Adovise the defendant of:
______ Right to appeal.

Right to lawyer on appeal.

Right to court-appointed lawyer if you cannot afford a lawyer and jail
was imposed.
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Right to a certified copy of the record and transcripts necessary for
your appeal if you cannot afford them.

____15-day deadline for appeal.
____ ObDtain the defendant’s signature on copy of appeal rights.
Review and amend or continue through appeal:
Conditions of release
_____ Bond
___12. Paperwork

Complete judgment and sentencing order form [if the defendant is found guilty
and sentencing is deferred or involves incarceration, even if suspended].

OR

Complete the final order on the criminal complaint [if the defendant is found
not guilty or the judge does not impose jail time.]
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14.12: Judgment and Sentencing
at Arraignment or Trial

Checklist: No Annotations

Judgment

1. Announce the judgment for each charge.

2. [If the defendant is found not guilty on all charges:]: Release the defendant from
custody, all bond obligations, and all conditions of release. Exonerate bond if no
violations. Do not charge any fines or fees.

3. [If any or all of charges are resolved by a guilty or no contest plea:] Do not
accept plea until first addressing the defendant personally in open court to advise of
the following and determine that the defendant understands:

o Nature of charges to which plea is offered,

e Mandatory minimum penalty, if any, and maximum possible penalty
provided by law for each offense(s) involved in the plea;

e That the defendant has the right to plead Not Guilty or continue with
his Not Guilty plea if initially made;

e That if the defendant pleads Guilty or No Contest, there will be no
trial and, therefore, by pleading Guilty or No Contest, the defendant
is waiving the right to trial;

e That if the defendant is not a U.S. citizen, a plea of Guilty or No
Contest may have an effect upon his or her immigration or
naturalization status. If the defendant has legal counsel, the court
must determine if the defendant has been advised by counsel about
these possible consequences.

3. [If trial on some charges and plea agreement on others:] Dismiss all charges
agreed to be dismissed in plea agreement (if not already done during plea agreement
proceedings); if defendant found guilty on one or more charges, go to #5; if
defendant found not guilty on all charges after trial, go to #1.

5. [If the defendant is found guilty after trial, guilty plea, or nolo contendere plea:]

EITHER set a sentencing date, review the conditions of release and bond, and order
a presentence report, OR begin sentencing.

Sentencing (in same proceeding as judgment)

6. Mitigating/Aggravating Circumstances

Argument of prosecutor
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Testimony of victim or others (on behalf of the prosecution)
______Argument of defense counsel
______ Testimony of defendant
Testimony of others on behalf of defendant
_____ 7. Defer Sentencing?
Determine whether the applicable ordinance prohibits deferred sentencing.

If deferred sentencing is permissible, ask counsel, the defendant, and the
victim whether there is any reason to defer sentencing.

If there is a good reason to defer, do not impose any incarceration or fines but
impose PROBATION and assess COURT FEES. [Go to numbers 8 and 9.]

____ 8. Impose a Sentence?
A Factors in Ordering Incarceration
_____ Duration
____ Credit for time served
__ Suspend?
_____ Place in immediate custody?
_____Allow the defendant to report at a specified time?
__Weekend incarceration?
_ Work release?
__ Consecutive or concurrent (for multiple convictions)?
_____B.Fines
_ Amount
_____ Due date/installment options

Community service (for all or part of the fines)?
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Suspend?

9. Probation

____Duration

_______Terms and conditions
_____ Noviolations of the law
_____ Supervised or unsupervised
______ Electronic monitoring
____Approval before leaving the jurisdiction/state
_____ Substance abuse treatment
____ Medical or psychiatric treatment

No use of alcohol, products containing alcohol, illegal drugs, or
unlawful use of prescription drugs

Random drug/alcohol testing
Community service

Driver’s education

No driving

Ignition interlock device

No contact with victim

No contact with co-defendants

No possession of a firearm, destructive device, or other
dangerous weapon

Restitution

Consecutive or concurrent (for multiple convictions)?
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_10. Court Fees
Court automation fee of $6.00.
_______ Corrections fee of $20.00; and
__Judicial education fee of $3.00; and
______[Ifthe defendant is convicted of DWI]:
(i) $65.00 to defray the costs of chemical testing; and
(i) $75.00 to fund DWI prevention programs.

[If the defendant is convicted of distributing or possessing a controlled
substance]:

(i) $75.00 to defray the costs of chemical testing
______Any municipal fees
_____ Due date/installment options
___ Community service (for all or part of the fees)?
__11. Appeal
_____Advise defendant of:
______ Right to appeal

Right to lawyer/right to court-appointed lawyer if you cannot afford a
lawyer and jail was imposed

Right to a certified copy of the record and transcripts necessary for
your appeal if you cannot afford them

____15-day deadline
__ Obtain defendant’s signature on copy of appeal rights.
_ Review and amend or continue through appeal:
______Conditions of release

Bond
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12. Paperwork
Complete judgment and sentencing order form.
OR

Complete the final order on the criminal complaint.
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14.13: Judgment and Sentencing
at Arraignment or Trial

Script: Annotated

1. The court having found the defendant guilty [after trial] or [after the defendant
entered a plea of guilty] or [after the defendant entered a plea of no contest], it is the
judgment of the court that the defendant is guilty of [offense],
committed on or about [date].

[Enter a judgment on each count.]

2. | have reviewed [the court file, the police report, the presentence report] and have
considered the evidence presented [during trial] or [during arraignment] or [during
plea proceedings].

3. Is there any evidence the parties would like to introduce in mitigation or aggravation?

4. [Prosecutor/Officer], do you wish to say anything on behalf of the
[City/Town/Village]?

5. [The New Mexico Constitution in Article 2, 824 and the New Mexico statutes in §31-
26-4(G) guarantee victims of certain crimes, including some misdemeanors and petty
misdemeanors, the right to make a statement to the court at sentencing.] Is the victim
present? [If so]: Would you like to speak to the court?

6. Does anyone else wish to speak on behalf of the prosecution?

7. [Defense counsel, do you wish to say anything on behalf of your client?]

8. Defendant, is there anything you wish to say?

9. Does anyone else wish to speak on behalf of the defendant?
DEFER SENTENCING?

[If a deferred sentence is not prohibited by municipal ordinance, consider whether the
interests of justice and the best interests of the public and the defendant would be served
by deferring sentencing.]

10. Is there any legal reason why the court should not pronounce a sentence?

[When the court defers sentencing, it does not impose a sentence, but delays sentencing
for an identified period of time, during which the defendant must comply with conditions
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set by the court. If the defendant completes the deferment without violating the
conditions, the court dismisses the charges. If the defendant violates the conditions, the
court may impose any lawful sentence that could have been imposed at the time of
judgment, but must credit the defendant with time spent on probation.]

[If so, defer sentencing]: It is the judgment of the court that sentencing shall be
deferred for [days/months], during which time [name of defendant] shall be on
probation.

[If there is good cause to defer sentencing, announce the deferment, do not impose jail or
a fine, but impose conditions of probation and all applicable court fees. Court fees must
be assessed against all defendants who are convicted of either violating an ordinance
relating to the operation of a motor vehicle or an violating an ordinance enforceable by
incarceration. Go to numbers 16 - 18 for probation; go to numbers 19 - 23 for court
fees.]

[Note: If the defendant is convicted on multiple charges, you may: (a) impose sentences
on all charges; (b) impose a sentence on some charges and defer sentencing on others;
(c) impose a sentence on all charges, but suspend some or all of the sentences. In
addition, when you impose but suspend a sentence, you may suspend both the jail time
and the fine; just the jail time, but not the fine; or just the fine, but not the jail time.]

IMPOSE A SENTENCE

[If there is no legal reason to delay or defer sentencing, select among the following
sentencing options.]

Incarceration

[Use this section only if you choose to impose jail time. Use this section even if the
period of jail is suspended].

11. It is the judgment and sentence of the court that the defendant be incarcerated in the
[City/County] jail for a term of [days/months], beginning on
[date] and ending on [date] [for the charge of

]. [If you are sentencing the defendant on more than one charge,
you should sentence for each charge separately and then determine whether to
impose the sentences concurrently or consecutively. If you do not specify, the terms
will be served concurrently. See number 15 below.]

12. The court has considered the time the defendant has spent in custody on the current
charge(s) and has credited the defendant with [days] of time already served.

[Note: The combined total of time imposed and time credited cannot exceed the maximum
penalty allowed under the ordinance.]
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13. [Choose one of the following]:

A. The defendant is committed to the custody of the
[County Sheriff, municipal police, or other appropriate official]for
[days/months] beginning today.

OR
B. The defendant shall report to the [City/County] jail at
[address] on [date] at
[time] to serve this sentence.
OR
C. The defendant shall report to the [City/County] jail at
[address] at [time] each Friday for
consecutive weeks beginning on [date] and shall
be released at [time] on the following Sunday of each

weekend until the full term of incarceration is served.
OR
D. [Choose either A or B above] AND the defendant shall be released from

custody between the hours of and on
[days of the week] for the purpose of employment.

OR
E. The defendant’s incarceration is suspended for [days or months].
During the period of suspension, the defendant will be on probation. The
court will discuss the terms of the probation in a few moments.

14. [Use if sentencing on multiple charges]: It is the judgment and sentence of the
court that the defendant shall serve these sentences [concurrently] or [consecutively].

[Concurrent sentences are sentences that operate at the same time; consecutive sentences

are ““stacked,” that is, they are served one after another. Unless the court indicates that
multiple sentences will be served consecutively, they will be served concurrently.]

Fines

15. It is the [further] judgment and sentence of this court that the defendant shall pay

a fine in the amount of $ , which is payable [today] or [on or before
] [in full] or [in installment payments of $ each
[week or month], beginning on [date] until the

full amount is paid].
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OR

It is the [further] judgment and sentence of this court that the defendant complete
hours of community service in lieu of a fine of $

OR

The defendant’s fine of $ is suspended for [days or months].

Probation

[Whenever you defer sentencing or suspend a sentence that you have imposed, you have
automatically placed the defendant on probation, although you need to state this in your
sentencing order. When you place a defendant on probation, you must include the
conditions of probation in your order.]

16. The court finds that probation is appropriate because:

17. It is the judgment of this court that the execution of this sentence [or a portion of
this sentence] be suspended and the defendant be placed on probation for a period of
[days or months] from today with the following conditions:

[The conditions of probation must be reasonably related to the rehabilitation of the
defendant or the safety of the community, for example: supervision by probation
authorities, medical or psychiatric treatment, substance abuse treatment, random
drug/alcohol testing, abstinence from alcohol, community service, driver’s education,
and no contact with the victim or other co-defendants.]

18. [Use if sentencing on multiple charges]: It is the judgment of the court that the
defendant shall serve the probationary periods [concurrently] or [consecutively].

[As with jail sentences, multiple probations will be served at the same time unless the
court indicates that the probations will be served consecutively.]

Court Fees

[Court fees must be assessed against all defendants who are convicted of either violating
an ordinance relating to the operation of a motor vehicle or violating an ordinance
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enforceable by incarceration. Court fees cannot be deferred or suspended, even if the
rest of the sentence is deferred or suspended.]

19. It is the further judgment and sentence of this court that the defendant shall pay
the following court fees:

e A court automation fee of $6.00;
e A corrections fee of $20.00; and
e A judicial education fee of $3.00.
20. [If the defendant is convicted of DWI, you must impose two additional fees]:
In addition, the defendant shall pay:
o A fee of $65.00 to defray the costs of chemical testing; and
e A fee of $75.00 to fund DWI prevention programs.

21. [If the defendant is convicted of distributing or possessing a controlled substance,
you must impose this additional fee]:

In addition, the defendant shall pay:
e A fee of $75.00 to defray the costs of chemical testing.

22. [You must also impose any municipal fees added by ordinance in a home rule
municipality.]

23. [If the defendant is unable to pay the required court fees, you may impose community
service in lieu of part or all of the fees]:

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of $ in court fees and shall pay the
balance of $ [today] or [on or before ] [in full] or [in
installment payments of $ each [week or month],
beginning on [date] until the full amount is paid].

OR

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of all court fees.
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Appeal

24. You have the right to appeal from the orders of the court and have a lawyer
represent you in the appeal. If you cannot afford a lawyer, one may be appointed for
you if you qualify. If you cannot afford a certified copy of the record and transcripts
necessary for your appeal, they will be provided.

25. If you want to appeal, you must file a notice of appeal in the district court within 15
days from today or you will lose your right to appeal.

26. You must sign a copy of your notice of appeal rights.
27. Bond is [continued or revised] through the appeal.
28. [Either announce that the court is in recess or call the next case.]

29. [Complete the appropriate paperwork.]
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14.14: Judgment and Sentencing
at Arraignment or Trial

Script: No Annotations

1. The court having found the defendant guilty [after trial] or [after the defendant
entered a plea of guilty] or [after the defendant entered a plea of no contest], it is the
judgment of the court that the defendant is guilty of [offense],
committed on or about [date].

[Enter a judgment on each count.]

2. | have reviewed [the court file, the police report, the presentence report] and have
considered the evidence presented [during trial] or [during arraignment] or [during
plea proceedings].

3. Is there any evidence the parties would like to introduce in mitigation or aggravation?

4. [Prosecutor/Officer], do you wish to say anything on behalf of the
[City/Town/Village]?

5. s the victim present? [If so]: Would you like to speak to the court?

6. Does anyone else wish to speak on behalf of the prosecution?

7. [Defense counsel, do you wish to say anything on behalf of your client?]
8. Defendant, is there anything you wish to say?

9. Does anyone else wish to speak on behalf of the defendant?

DEFER SENTENCING?

10. Is there any legal reason why the court should not pronounce a sentence?
[If so, defer sentencing]: It is the judgment of the court that sentencing shall be
deferred for [days/months], during which time [name of defendant] shall be on
probation.

[Go to paragraphs 16-18 for probation; go to paragraphs 19-23 for court fees.]

IMPOSE A SENTENCE

[If there is no legal reason to delay or defer sentencing, select among the following
sentencing options.]
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Incarceration

[Use this section only if you choose to impose jail time. Use this section even if the
period of jail is suspended].

11. It is the judgment and sentence of the court that the defendant be incarcerated in the

[City/County] jail for a term of [days/months], beginning on

[date] and ending on [date] [for the charge of
].

12.The court has considered the time the defendant has spent in custody on the current
charge(s) and has credited the defendant with [days] of time already served.

13. [Choose one of the following]:

Page 14-76

A. The defendant is committed to the custody of the

[County Sheriff, municipal police, or other appropriate official]for
[days/months] beginning today.

OR
. The defendant shall report to the [City/County] jail at
[address] on [date] at
[time] to serve this sentence.
OR
. The defendant shall report to the [City/County] jail at
[address] at [time] each Friday for
consecutive weeks beginning on [date] and shall
be released at [time] on the following Sunday of each

weekend until the full term of incarceration is served.

OR

. [Choose either A or B above] AND the defendant shall be released from

custody between the hours of and on
[days of the week] for the purpose of employment.

OR

. The defendant’s incarceration is suspended for [days or months].

During the period of suspension, the defendant will be on probation. The
court will discuss the terms of the probation in a few moments.
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14. [Use if sentencing on multiple charges]: It is the judgment and sentence of the
court that the defendant shall serve these sentences [concurrently] or [consecutively].

Fines

15. It is the [further] judgment and sentence of this court that the defendant shall pay

a fine in the amount of $ , Which is payable [today] or [on or before
] [in full] or [in installment payments of $ each
[week or month], beginning on [date] until the

full amount is paid].
OR

It is the [further] judgment and sentence of this court that the defendant complete
hours of community service in lieu of a fine of $

OR

The defendant’s fine of $ is suspended for [days or months].

Probation

16. The court finds that probation is appropriate because:

17. It is the judgment of this court that the execution of this sentence [or a portion of
this sentence] be suspended and the defendant be placed on probation for a period of
[days or months] from today with the following conditions:

18. [Use if sentencing on multiple charges]: It is the judgment of the court that the
defendant shall serve the probationary periods [concurrently] or [consecutively].

Court Fees

19. It is the further judgment and sentence of this court that the defendant shall pay
the following court fees:

e A court automation fee of $6.00;

e A corrections fee of $20.00; and
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e Ajudicial education fee of $3.00.
20. [If the defendant is convicted of DWI, you must impose two additional fees]:
In addition, the defendant shall pay:
e A fee of $65.00 to defray the costs of chemical testing; and
o A fee of $75.00 to fund DWI prevention programs.

21. [If the defendant is convicted of distributing or possessing a controlled substance,
you must impose this additional fee]:

In addition, the defendant shall pay:
o A fee of $75.00 to defray the costs of chemical testing.

22. [You must also impose any municipal fees added by ordinance in a home rule
municipality.]

23. [If the defendant is unable to pay the required court fees, you may impose community
service in lieu of part or all of the fees]:

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of $ in court fees and shall pay the
balance of $ [today] or [on or before ] [in full] or [in
installment payments of $ each [week or month],
beginning on [date] until the full amount is paid].

OR

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of all court fees.

Appeal
24. You have the right to appeal from the orders of the court and have a lawyer
represent you in the appeal. If you cannot afford a lawyer, one may be appointed for
you if you qualify. If you cannot afford a certified copy of the record and transcripts
necessary for your appeal, they will be provided.

25. If you want to appeal, you must file a notice of appeal in the district court within 15
days from today or you will lose your right to appeal.

26. You must sign a copy of your notice of appeal rights.
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27. Bond is [continued or revised] through the appeal.
28. [Either announce that the court is in recess or call the next case.]

29. [Complete the appropriate paperwork.]
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14.15: Sentencing at a Separate Hearing

Script: Annotated

1. Today is [date]. We are here for sentencing in
[City/Town/Village] of V. , case number

2. The court notes for the record that the defendant, [defense counsel], and the
prosecutor are present. [Counsel, please state your appearances.]

3. Are the parties ready to proceed?
4. The court having found the defendant guilty [after trial] or [after the defendant

entered a plea of guilty] or [after the defendant entered a plea of no contest], it is the
judgment of the court that the defendant is guilty of [offense].

[If not already done, enter a judgment on each count.]

5. | have reviewed [the court file, the police report, the presentence report] and have
considered the evidence presented [during trial] or [during arraignment] or [during
plea proceedings].

6. Is there any evidence the parties would like to introduce in mitigation or aggravation?

7. Prosecutor, do you wish to say anything on behalf of the [City/Town/Village]?

8. [The New Mexico Constitution in article 2, 824 and the New Mexico statutes in §31-
26-4(G) guarantee victims of certain crimes, including some misdemeanors and petty
misdemeanors, the right to make a statement to the court at sentencing.] Is the victim
present? [If so]: Would you like to speak to the court?

9. [Is there anyone else who would like to speak to the court on behalf of the
prosecution?]

10. [Defense counsel, do you wish to say anything on behalf of your client?]
11. Defendant, is there anything you wish to say?

12. Is there anyone else who would like to speak on behalf of the defendant?
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DEFER SENTENCING?

[If a deferred sentence is not prohibited by municipal ordinance, consider whether the
interests of justice and the best interests of the public and the defendant would be served
by deferring sentencing.]

13. Is there any legal reason why the court should not pronounce a sentence today?

[When the court defers sentencing, it does not impose a sentence, but delays sentencing
for an identified period of time, during which the defendant must comply with conditions
set by the court. If the defendant completes the deferment without violating the
conditions, the court dismisses the charges. If the defendant violates the conditions, the
court may impose any lawful sentence that could have been imposed at the time of
judgment, but must credit the defendant with time spent on probation.]

[If so, defer sentencing]: It is the judgment of the court that sentencing shall be
deferred for [days/months], during which time [name of defendant] shall be on
probation.

[If there is good cause to defer sentencing, announce the deferment, do not impose jail or
a fine, but impose conditions of probation and all applicable court fees. Court fees must
be assessed against all defendants who are convicted of either violating an ordinance
relating to the operation of a motor vehicle or an violating an ordinance enforceable by
incarceration. Go to paragraphs 19-21 for probation; go to paragraphs 22-26 for court
fees.]

[Note: If the defendant is convicted on multiple charges, you may: (a) impose sentences
on all charges; (b) impose a sentence on some charges and defer sentencing on others;
(c) impose a sentence on all charges, but suspend some or all of the sentences. In
addition, when you impose but suspend a sentence, you may suspend both the jail time
and the fine; just the jail time, but not the fine; or just the fine, but not the jail time.]

IMPOSE A SENTENCE

[If there is no legal reason to delay or defer sentencing, select among the following
sentencing options.]

Incarceration

[Use this section only if you choose to impose jail time. Use this section even if the
period of jail is suspended].

14. 1t is the judgment and sentence of the court that the defendant be incarcerated in the
[City/County] jail for a term of [days/months], beginning on
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[date] and ending on [date] [for the charge of
].

[If you are sentencing the defendant on more than one charge, you should sentence for
each charge separately and then determine whether to impose the sentences concurrently
or consecutively. If you do not specify, the terms will be served concurrently. See
paragraph 17 below.]

15. The court has considered the time the defendant has spent in custody on the current
charge(s) and has credited the defendant with [days] of time already served.

[Note: The combined total of time imposed and time credited cannot exceed the maximum
penalty allowed under the ordinance.]

16. [Choose one of the following]:

June 2009

A. The defendant is committed to the custody of the

[County Sheriff, municipal police, or other appropriate official]for
[days/months] beginning today.

OR
. The defendant shall report to the [City/County] jail at
[address] on [date] at
[time] to serve this sentence.
OR
. The defendant shall report to the [City/County] jail at
[address] at [time] each Friday for
consecutive weeks beginning on [date] and shall
be released at [time] on the following Sunday of each

weekend until the full term of incarceration is served.

OR

. [Choose either A or B above] AND the defendant shall be released from

custody between the hours of and on
[days of the week] for the purpose of employment.

OR

. The defendant’s incarceration is suspended for [days or months].

During the period of suspension, the defendant will be on probation. The
court will discuss the terms of the probation in a few moments.
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17. [Use if sentencing on multiple charges]: It is the judgment and sentence of the
court that the defendant shall serve these sentences [concurrently] or [consecutively].

[Concurrent sentences are sentences that operate at the same time; consecutive sentences

are “stacked,” that is, they are served one after another. Unless the court indicates that
multiple sentences will be served consecutively, they will be served concurrently.]

Fines

18. It is the [further] judgment and sentence of this court that the defendant shall pay

a fine in the amount of $ , Which is payable [today] or [on or before
] [in full] or [in installment payments of $ each
[week or month], beginning on [date] until the

full amount is paid].
OR

It is the [further] judgment and sentence of this court that the defendant complete
hours of community service in lieu of a fine of $

OR

The defendant’s fine of $ IS suspended for [days or months].

Probation

[Whenever you defer sentencing or suspend a sentence that you have imposed, you have
automatically placed the defendant on probation, although you need to state this in your
sentencing order. When you place a defendant on probation, you must include the
conditions of probation in your order.]

19. The court finds that probation is appropriate because:

20. It is the judgment of this court that the execution of this sentence [or a portion of
this sentence] be suspended and the defendant be placed on probation for a period of
[days or months] from today with the following conditions:

[The conditions of probation must be reasonably related to the rehabilitation of the
defendant or the safety of the community, for example: supervision by probation
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authorities, medical or psychiatric treatment, substance abuse treatment, random
drug/alcohol testing, abstinence from alcohol, community service, driver’s education,
and no contact with the victim or other co-defendants.]

21. [Use if sentencing on multiple charges]: It is the judgment of the court that the
defendant shall serve the probationary periods [concurrently] or [consecutively].

[As with jail sentences, multiple probations will be served at the same time unless the
court indicates that the probations will be served consecutively.]

Court Fees

[Court fees must be assessed against all defendants who are convicted of either violating
an ordinance relating to the operation of a motor vehicle or violating an ordinance
enforceable by incarceration. Court fees cannot be deferred or suspended, even if the
rest of the sentence is deferred or suspended.]

22. It is the further judgment and sentence of this court that the defendant shall pay
the following court fees:

e A court automation fee of $6.00;
e A corrections fee of $20.00; and
e Ajudicial education fee of $3.00.
23. [If the defendant is convicted of DWI, you must impose two additional fees]:
In addition, the defendant shall pay:
e A fee of $65.00 to defray the costs of chemical testing; and
e A fee of $75.00 to fund DWI prevention programs.

24. [If the defendant is convicted of distributing or possessing a controlled substance,
you must impose this additional fee]:

In addition, the defendant shall pay:
e A fee of $75.00 to defray the costs of chemical testing.

25. [You must also impose any municipal fees added by ordinance in a home rule
municipality.]
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26.

217,

28.

29.
30.
31.

32.

[If the defendant is unable to pay the required court fees, you may impose community
service in lieu of part or all of the fees]:

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of $ in court fees and shall pay the
balance of $ [today] or [on or before ] [in full] or [in
installment payments of $ each [week or month],
beginning on [date] until the full amount is paid].

OR

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of all court fees.

Appeal
You have the right to appeal from the orders of the court and have a lawyer
represent you in the appeal. If you cannot afford a lawyer, one may be appointed for
you if you qualify. If you cannot afford a certified copy of the record and transcripts
necessary for your appeal, they will be provided.

If you want to appeal, you must do so within 15 days from today or you will lose
your right to appeal.

You must sign a copy of your notice of appeal rights.
Bond is [continued or revised] through the appeal.
[Either announce that the court is in recess or call the next case.]

[Complete the appropriate paperwork.]
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14.16: Sentencing at a Separate Hearing

Script: No Annotations

1. Today is [date]. We are here for sentencing in
[City/Town/Village] of V. , case number

2. The court notes for the record that the defendant, [defense counsel], and the
prosecutor are present. [Counsel, please state your appearances.]

3. Are the parties ready to proceed?

4. The court having found the defendant guilty [after trial] or [after the defendant
entered a plea of guilty] or [after the defendant entered a plea of no contest], it is the
judgment of the court that the defendant is guilty of [offense],
committed on or about [date].

[Enter a judgment on each count.]

5. I have reviewed [the court file, the police report, the presentence report] and have
considered the evidence presented [during trial] or [during arraignment] or [during
plea proceedings].

6. Is there any evidence the parties would like to introduce in mitigation or aggravation?

7. Prosecutor, do you wish to say anything on behalf of the [City/Town/Village]?

8. Isthe victim present? [If so]: Would you like to speak to the court?

9. Isthere anyone else who would like to speak to the court on behalf of the
prosecution?

10. [Defense counsel, do you wish to say anything on behalf of your client?]
11. Defendant, is there anything you wish to say?

12. Is there anyone else who would like to speak on behalf of the defendant?

DEFER SENTENCING?

13. Is there any legal reason why the court should not pronounce a sentence today?
[If so, defer sentencing]: It is the judgment of the court that sentencing shall be
deferred for [days/months], during which time [name of defendant] shall be on
probation.
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[Go to paragraphs 19-21 for probation; go to paragraphs 22-26 for court fees.]

IMPOSE A SENTENCE

[If there is no legal reason to delay or defer sentencing, select among the following
sentencing options.]

Incarceration

[Use this section only if you choose to impose jail time. Use this section even if the period of
jail is suspended].

14. 1t is the judgment and sentence of the court that the defendant be incarcerated in the
[City/County] jail for a term of [days/months], beginning on
[date] and ending on [date] [for the charge of

].

15. The court has considered the time the defendant has spent in custody on the current
charge(s) and has credited the defendant with [days] of time already served.

16. [Choose one of the following]:
A. The defendant is committed to the custody of the

[County Sheriff, municipal police, or other appropriate official]for
[days/months] beginning today.

OR
B. The defendant shall report to the [City/County] jail at
[address] on [date] at
[time] to serve this sentence.
OR
C. The defendant shall report to the [City/County] jail at
[address] at [time] each Friday for
consecutive weeks beginning on [date] and shall
be released at [time] on the following Sunday of each

weekend until the full term of incarceration is served.
OR
D. [Choose either A or B above] AND the defendant shall be released from

custody between the hours of and on
[days of the week] for the purpose of employment.
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OR
E. The defendant’s incarceration is suspended for [days or months].
During the period of suspension, the defendant will be on probation. The
court will discuss the terms of the probation in a few moments.

17. [Use if sentencing on multiple charges]: It is the judgment and sentence of the
court that the defendant shall serve these sentences [concurrently] or [consecutively].

Fines

18. It is the [further] judgment and sentence of this court that the defendant shall pay

a fine in the amount of $ , Which is payable [today] or [on or before
] [in full] or [in installment payments of $ each
[week or month], beginning on [date] until the

full amount is paid].
OR

It is the [further] judgment and sentence of this court that the defendant complete
hours of community service in lieu of a fine of $

OR

The defendant’s fine of $ is suspended for [days or months].

Probation

19. The court finds that probation is appropriate because:

20. It is the judgment of this court that the execution of this sentence [or a portion of
this sentence] be suspended and the defendant be placed on probation for a period of
[days or months] from today with the following conditions:

21. [Use if sentencing on multiple charges]: It is the judgment of the court that the
defendant shall serve the probationary periods [concurrently] or [consecutively].

Court Fees

22. It is the further judgment and sentence of this court that the defendant shall pay
the following court fees:
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23.

24,

25.

26.

217.

e A court automation fee of $6.00;

e A corrections fee of $20.00; and

e A judicial education fee of $3.00.
[If the defendant is convicted of DWI, you must impose two additional fees]:
In addition, the defendant shall pay:

e A fee of $65.00 to defray the costs of chemical testing; and

o A fee of $75.00 to fund DWI prevention programs.

[If the defendant is convicted of distributing or possessing a controlled substance,
you must impose this additional fee]:

In addition, the defendant shall pay:
o A fee of $75.00 to defray the costs of chemical testing.
[You must also impose any municipal fees added by ordinance in a home rule municipality.]

[If the defendant is unable to pay the required court fees, you may impose community
service in lieu of part or all of the fees]:

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of $ in court fees and shall pay the
balance of $ [today] or [on or before ] [in full] or [in
installment payments of $ each [week or month],
beginning on [date] until the full amount is paid].

OR

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of all court fees.

Appeal

You have the right to appeal from the orders of the court and have a lawyer
represent you in the appeal. If you cannot afford a lawyer, one may be appointed for
you if you qualify. If you cannot afford a certified copy of the record and transcripts
necessary for your appeal, they will be provided.
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28. If you want to appeal, you must do so within 15 days from today or you will lose
your right to appeal.

29. You must sign a copy of your notice of appeal rights.
30. Bond is [continued or revised] through the appeal.
31. [Either announce that the court is in recess or call the next case.]

32. [Complete the appropriate paperwork.]
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