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CHAPTER 1

Introduction to Probate

This chapter covers:
e Workplace requirements, including an office, supplies, location, hours and staff.

e Jurisdiction and venue, including probate court jurisdiction, exclusive district court
jurisdiction, domicile and venue.

e When a probate is required, including definitions of probate and gross estates, different
ways to title property, medical and other information.

e Intestate succession, including identifying the heirs and what happens when someone
dies without a valid will.

1.1 Overview

Probate is a court proceeding to pass a deceased person’s (decedent’s) property (also called
“assets” or “estate”) to the heirs or devisees. The court appoints a personal representative who
has the legal authority to act on behalf of the estate in passing the decedent’s property.

Heirs are the people who would inherit the estate if there were no will. Devisees are the
individuals or organizations listed in a will to receive the property of a decedent’s estate. A
person can be both an heir and a devisee.

A decedent may own real property (houses, land, ranches, timber and mineral interests still
attached to the ground, etc.) or personal property. Personal property includes items such as bank
accounts, stock accounts, retirement accounts, insurance policies, annuities, and royalties. These
are items of intangible personal property. Furniture, guns, jewelry, artwork, vehicles, and other
household items are tangible personal property.

Estates with both real property and personal property may be filed in the probate courts.

A decedent’s assets do not necessarily require a probate as discussed later in this chapter.
Intestate means dying without a valid will. Testate means dying with a valid will. Both intestate
and testate estates may be filed in the probate court if three years or less have elapsed since a

decedent’s death. If more than three years have elapsed, only intestate estates may be filed in the
probate courts.
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A large part of the probate judge’s job is to make sure the pleadings (paperwork submitted to the
court) are complete and accurate under New Mexico law. To do so, probate judges must be
familiar with topics such as jurisdiction, venue, domicile, the how-to's of handling pleadings, and
other legal issues. Since many probate judges are not attorneys, this basic training manual will
give judges an overview of common issues that may come before them. Judges are always free,
however, to call a district court judge, another probate judge, attorney, or other expert if they
encounter a case, question, or situation that they do not know the answer to or feel uncomfortable
with.

Judges will find references to “Section 45-__- ” throughout this manual. These refer to
Sections of New Mexico Statutes Annotated (NMSA) 1978. Chapter 45, Pamphlet 67 is the
Uniform Probate Code that governs probates. This manual omits the “NMSA 1978” part of the
statute cite for ease of reading. All probate judges should have the entire Probate Code, 2008
Replacement Pamphlet (223 pages) and current supplement. Periodic supplements to the
Uniform Probate Code are available as they are published. For copies of the Uniform Probate
Code, supplements, or other statutes, contact the New Mexico Compilation Commission, PO
Box 15549, Santa Fe NM 87592-5549, (505) 827-4821. The Compilation Commission’s physical
address is 4355 Center Place, Santa Fe, NM 87507. The website contains more information:
WWW.NMCcompcomm.us.

Free public access to all of New Mexico’s statutes and rules is available online at:
http://www.nmonesource.com/nmpublic/gateway.dll/?f=templates&fn=default.htm. Click in
upper left corner “+ Statutes, Rules, Const.” to drop down a menu.

1.2 Workplace Requirements

Probate judges should be aware of the following statutory requirements concerning their
workplace.

1.2.1 County’s Obligation to Provide Office and Supplies

Section 34-7-6 states that the county commissioners of each county in this state shall provide a
suitable office for the accommodation of the probate judge of the county, and shall furnish all
stationery and such other things as may be necessary for the prompt discharge of the duties of
said judges.

1.2.2 Location and Hours of Business

Probate judges of this state are strictly required to hold their courts in the county seat of their
counties, and the probate clerks shall also have their office in the county seat of the county at all
times. Section 34-7-4. The probate courts of the state shall be in session and open at such times
as are needed for the transaction of any business matters that may properly come before the
courts under the laws of the state and upon notice given as required under the laws of the state.
Section 34-7-8. Probate judges who do not have a full-time staff should set and post regular
office hours when they will be available. Judges should be at the court during the hours posted.
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How many hours a judge is in the office each week depends on the workload and other factors.
Assuming a case includes all required paperwork, consents and other items, most judges review
and act on cases docketed at their courts within one week of submission.

Whenever a probate judge is absent from the county where he or she was elected, is
incapacitated, or unable to attend to his or her duties for any reason, any district judge of said
county may do any and all things that could otherwise be done by the probate judge, without the
necessity of having the matters or proceedings transferred from the docket of the probate court to
the district court. The fact of said absence or incapacity shall be recited in every order of the
district judge entered in accordance with this act. Section 34-7-11.

1.2.3 Probate Judge Salary and Term Limits

The salaries of probate judges are set by the legislature and vary depending on county size. As of
December 31, 2012, salaries range from $28,820 for Class A counties to $8,795 for first class
counties under twenty-seven million dollars ($27,000,000) valuation to $3,505 for Class H
counties. See Sections 4-44-4 through 4-44-8 and 4-44-14 for details.

Probate judges and other county officers, such as treasurer, assessor, clerk, county commissioner,
and sheriff are term-limited. Article X, Section 2D of the New Mexico Constitution states, “All
county officers, after having served two consecutive four-year terms, shall be ineligible to hold
any county office for two years thereafter.”

1.2.4 Probate Court Staff

The county clerk is the ex-officio clerk of the probate court (see New Mexico Constitution
Article VI, Section 22). The county clerk, however, may, with the consent of the probate judge,
appoint a deputy clerk of the probate court, who, when duly appointed and qualified, has full
power and is authorized to perform all the duties of the clerk of the probate court. Section 34-7-
22.

A deputy clerk may be a staff member of the county clerk’s office, or, in larger counties, may be
a staff person hired specifically to assist the probate judge. All deputy clerks must take an oath of
office which shall be recorded with the records of the probate court. Section 34-7-23. A deputy
clerk of the probate court shall not receive any additional salary or pay of any kind for the
performance of his duties, and his compensation shall be taken out from the pay and the fees of
the clerk as allowed by law and as agreed upon between the deputy and the clerk who appoints
him. Section 34-7-25.

1.3 Jurisdiction and Venue
The Uniform Probate Code covers four types of probate cases:

e Informal probate (a will is submitted).
¢ Informal appointment (no will is submitted).
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Formal testacy (a will is submitted).
Formal appointment (no will is submitted).

“Jurisdiction” is the authority for a court to act on a certain matter. Probate courts are courts of
"limited jurisdiction," and only have authority to act over informal probate/appointment
proceedings.

1.3.1 Probate Court Jurisdiction

The probate court may:

Accept informal probate and appointment cases (Sections 45-3-301 through 311) and
may:

o Admit wills to informal probate; and

o Informally appoint a personal representative.
Appoint a special administrator in an informal proceeding (Section 45-3-614).
Review the reasonableness of fees charged by the personal representative or anyone
employed by the personal representative, including attorneys (Section 45-3-721 does not
appear to limit this power only to district courts, but since probate judges lack the power
to hold evidentiary hearings, it should happen rarely in probate court).
Appoint a successor personal representative in an informal proceeding, when the original
personal representative dies or resigns (Sections 45-3-609, -610).

Note: The district court may also do the above things. The probate court has what is known as
“concurrent jurisdiction” with the district court to preside over informal probate and
appointment matters. This means that a person can file an informal probate and/or appointment
in either probate court or district court (Section 45-1-302.1).

Practical Tip:

If the probate judge is out of town, incapacitated, or otherwise away from the court, any
district court judge from that county can sign orders on the judge’s behalf. “The fact of such
absence or incapacity shall be recited in every order of the district judge...” Section 34-7-11.

1.3.2 Exclusive District Court Jurisdiction

Only the district court has jurisdiction over:

Formal probate and appointment proceedings, including formal closings.
Supervised administrations.

Estates of missing and protected persons.

Protection of incapacitated persons and minors (including guardianships and
conservatorships).

Survivorship and related accounts and similar property interests.

Disclaimer of interests in property.
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Apportionment of taxes on estates.

Governing instruments except wills. "Governing instrument” includes a deed, trust,
insurance or annuity policy, account with POD designation, security registered in
beneficiary form (TOD), transfer on death (TOD) deed, pension, profit-sharing,
retirement or similar benefit plan. Section 45-1-201(A)(20).

Trusts (but see discussion of “pourover wills” in Chapter 2).

Only the district court can:

Appoint someone without the highest priority to serve as personal representative (Section
45-3-203(E)). However, if all people with equal priority have signed written consents,
this gives highest priority to the person upon whom all have agreed. See Chapter 3 for a
detailed discussion of this topic.

Determine the validity of a contested will; this requires a formal probate proceeding.
Consider admitting a copy of a will (Section 45-3-402(A)(1), (B)); this requires a formal
probate proceeding.

Preside over a trial in a contested probate matter (Sections 45-3-406, 407).

Determine title to and value of real or personal property between the estate and any
interested person, including strangers to the estate with an adverse claim. The district
court has full power to make orders, judgments and decrees and to take all other action
necessary and proper to administer justice in matters that come before it (Section 45-1-
302(B)).

Hear a “petition for allowance” of a disputed creditor’s claim (Section 45-3-806(A)(C)).
Remove a personal representative for cause (Section 45-3-611).

In instances where conflicts of interest may be present, approve the sale or encumbrance
of property to the personal representative, his spouse, agent, or attorney (Section 45-3-
713(A)(2)).

Open a probate case more than three years after death when a will exists (Section 45-3-
108(A)(4)(5)).

Enter an order restraining a personal representative from acting (Section 45-3-607).
Make a specific determination of heirs (Section 45-1-302(A)(1).

Appoint a personal representative in a limited capacity.

Preside over guardianship and/or conservatorship cases (Sections 45-1-302(A)(3) and 45-
5-101(B)).

Appoint a “guardian ad litem” for a minor child who is the heir or devisee of an estate
(Sections 45-1-302(A)(3) and 45-5-405.1).

Practical Tip:

Probate judges do not have jurisdiction to appoint a guardian or conservator for incapacitated
persons or minors and should not sign any orders of appointment. The UPC clearly defines
the “court” with jurisdiction over these matters as the district court or the children's or family
division of the district court where such jurisdiction is conferred by the Children's Code, see
Section 45-5-101(B). If a probate judge is asked to appoint a guardian or conservator, he or
she should direct the parties to transfer the case to the district court.
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1.3.3 Domicile

Domicile is important in determining venue, i.e., is the case being filed in the correct court?
Venue is discussed below. “Domicile” is a person's usual and permanent place of abode.
Questions that help determine a person’s domicile include:

Where does the person consider his or her permanent place of abode?

If they do not currently reside there, do they intend to return?

Where is the person registered to vote?

Is this their permanent address?

Where is their vehicle registered?

From what state is their driver’s license issued?

Is this the place they intend to return to, even if they currently reside elsewhere?
From which state do they file their income taxes?

Ways for the probate judge to check domicile include:

Does the will say decedent is domiciled in your county (it may not if the will was written
long ago or when the testator lived in another state)?

Does death certificate say decedent lived in your county?

Do initial application and death certificate match re: domicile?

Practical Tip:

If there is a conflict between what the application and death certificate indicate about the
decedent’s domicile, contact the applicant or attorney and ask them to explain any
discrepancies. Discrepancies may result from the person having lived in a nursing home,
been cared for by a family member in their home, died while on vacation, etc. The judge has
discretion to decide if the decedent’s domicile is in the county where the case has been filed.
If the case is clearly filed in the wrong court, it should be transferred to the correct court (or
not accepted in the first place).

1.3.4 Venue

“Venue” means the place where the case should be filed. Which county’s probate court or which
district court does one use when someone dies?

Section 45-3-201 governs venue. Venue for the first informal testacy or appointment proceedings
after a decedent's death is:

(1) the county in New Mexico where the decedent was domiciled at the time of his death;
or

(2) if the decedent was not domiciled in New Mexico, in any county in New Mexico
where property of the decedent was located at the time of his death. (“Property” can
be interpreted to mean real or personal property.)
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1.3.5 Examples

Example 1: X dies domiciled in Bernalillo County. All of his property is located in Bernalillo
County. Where should the Application for Appointment of Personal Representative be filed?
Answer: According to Section 45-3-201(A)(1), the personal representative must open the case in
Bernalillo County — either in the Bernalillo County Probate Court or the Second Judicial District
Court.

Example 2: X dies domiciled in Bernalillo County. He owns real property in Taos County. No
other property requires a probate. Where should the Application for Appointment of Personal
Representative be filed?

Answer: According to Section 45-3-201(A)(1), the personal representative must open the case in
Bernalillo County Probate Court or Second Judicial District Court, and then record a Notice of
Administration, Section 45-1-404, in Taos County Clerk’s office. Some attorneys or applicants
will argue that the personal representative can open the case directly in Taos County, but case
law and the statute on venue do not support this!

Example 3: X dies domiciled in Durango, Colorado. All of X’s property passes outside of
probate, except for property he owns in Socorro County. Where should the Application for
Appointment of Personal Representative be filed?

Answer: According to Section 45-3-201(A)(2), the personal representative opens the case in the
county where the property is located. Therefore, the case may be opened in the Socorro County
Probate Court or the Seventh Judicial District Court.

Example 4: X, who is domiciled in California, dies without a will. X’s estate requires a
California probate, which has already been opened there. But X also owns a piece of real
property in Albuguerque, New Mexico. What should the personal representative do?

Answer: X’s Californian personal representative has three options. 1) Pursuant to Section 45-4-
204, the personal representative can file a “Proof of Authority” in Bernalillo County’s Probate
Court or Second Judicial District Court, including a) authenticated copies of the California
appointment, b) any official bond that has been given; and c) a statement of the domiciliary
foreign personal representative’s address. 2) The personal representative could open an informal
proceeding, but would need to modify the language in the application to indicate that another
probate had already been opened. See Sections 45-3-301(A)(4), 45-3-301(B)(1), 45-3-303(D)(E),
45-3-308(C). 3) The personal representative could initiate a formal ancillary proceeding in the
district court, pursuant to Section 45-4-207.

1.4  When is a Probate Required?

1.4.1 Probate Estate, Defined

The decedent’s “probate estate” is the part of a deceased person's estate that is governed by the
provisions of the Uniform Probate Code. The probate estate requires a court probate proceeding
to pass that part of the estate to the decedent’s heirs or devisees. The probate estate includes
decedent’s property, both real and personal, that is titled in decedent’s sole name or as tenants
in common (defined below). It does not generally include property held in joint tenancy (also
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defined below), insurance policies (unless the estate, rather than an individual, is named as a
beneficiary), payable on death accounts, transfer on death accounts, trusts, etc.

1.4.2 Gross Estate, Defined

The decedent’s “gross estate” is the total value of ALL of decedent’s property, no matter how
titled, for purposes of calculating decedent’s estate tax liability, if any. The gross estate may
include a home, ranch, other real property, bank accounts, investment accounts, IRAs, annuities,
retirement accounts, insurance policy proceeds, household goods, collectibles, and more. In 2012
$5,120,000 of a decedent’s estate is exempt from estate tax. This figure decreases to $5,000,000
in 2013.

1.4.3 Various Ways to Title Property

Title to property is one of the things that controls whether or not a probate is necessary. There
are many ways to title property:

e Sole name of a person (only decedent’s name appears on bank account, house, or other
assets).

e Tenants in common (each tenant owns his or her own portion as a separate, distinct
interest in the property that cannot be transferred or legally destroyed by the other co-
tenant(s). One tenant in common passes his/her share to his/her heirs or devisees at death.
At decedent’s death, decedent’s tenant in common share requires a court probate
proceeding. The decedent’s heirs or devisees will then own the property with the
surviving co-tenant(s).

The above two forms of property ownership require a court proceeding to pass ownership to a
decedent’s heirs or devisees. They are considered part of the decedent’s probate estate. They are
also part of the decedent’s gross estate.

Other ways to title property include:

e Joint tenants with right of survivorship (at death of one joint tenant, property passes to
surviving joint tenant(s) without a probate or court proceeding). Joint tenancy title may
appear as “joint tenants,” “joint tenants with right of survivorship,” or “jtwros.” Any of
these is a permissible designation of a joint tenancy for deeds, financial accounts or other
documents. In cases involving a joint tenancy deed to real property, the decedent joint
tenant’s death certificate should be recorded in the county clerk’s office in the county

where the property is located.

e Payable on death (POD) accounts (name a beneficiary for bank accounts or U.S.
savings bonds; beneficiary automatically receives the property after the owner’s death
without a probate, see Sections 45-6-201 through 227).

e Other assets with named beneficiaries, such as life insurance, annuities, individual
retirement accounts (IRAs) (owner names in writing a beneficiary and at owner's death,
the property passes automatically to the named beneficiary without a probate, unless the
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beneficiary has predeceased the owner). However, if the owner has named “ my estate”
as the beneficiary, a probate will probably be necessary,

e Transfer on death (TOD) accounts (name a beneficiary to receive stocks, bonds, and
other investment securities; beneficiary automatically receives the property after the
owner’s death without a probate, see Sections 45-6-301 through 311).

e Transfer on death deeds (TODD) for real property (must be prepared and recorded
properly before the owner’s death to pass title to the real property automatically to the
TODD beneficiaries after the owner’s death without a probate, see Section 45-6-401).

e Trusts (trustor can create a written trust during his/her lifetime, transfer all property into
the name of the trustee of the trust, and the trust property passes automatically to named
trust beneficiaries upon trustor’s death without a probate).

e Life estates (a person retains an ownership interest during his/her lifetime, then upon
his/her death, the property passes automatically to designated remainder beneficiaries
without a probate; life estates usually occur with real property and require a special deed
to create this interest).

The above seven forms of property ownership usually do not require a court probate
proceeding to pass ownership to a decedent’s heirs or devisees. Therefore, they are not
considered part of the decedent’s probate estate, but are part of decedent’s gross estate.

1.5 Intestate Succession

Intestate means dying without a valid will. Wills are discussed in Chapter 2. The laws about
intestate succession appear in Sections 45-2-101 through 45-2-114.

If a decedent was married at the time of his/her death and died without a valid will, the
distribution of a decedent’s assets differ, depending on whether the decedent’s property was
separate or community. If an intestate decedent owned community property at death and had a
spouse, then the surviving spouse receives all of the decedent’s community property. Section 45-
2-102(B). See also Section 45-2-807. If an intestate decedent had no spouse, then the decedent’s
heirs as set out in Section 45-2-103 would receive the decedent’s property.

If an intestate decedent owned separate property at death and had only a spouse, but no children,
then the surviving spouse receives all of the separate property in the intestate estate. Section 45-
2-102(A)(1). If the intestate decedent owned separate property at death and had a spouse and
children, then the surviving spouse receives one-fourth of the separate property in the intestate
estate and the children receive the other three-fourths. Sections 45-2-102(A)(2), Section 45-2-
103(A). If the decedent owned separate property at death and had no spouse or children, then the
decedent’s heirs as set out in Section 45-2-103 would receive the separate property.

Practical Tips:

Determining the shares of recipients of an estate is outside the scope of a probate judge’s
authority. Yet it is important for judges to understand the applicable laws. Pro se applicants
often ask for help, and judges must know what they are and are not allowed to say.
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Also, remember that not all assets of an estate require a court proceeding. Titles to
property, discussed above, determine whether or not a court proceeding is necessary. This
principle applies to both testate and intestate estates.

Section 45-2-103 lists the priority of heirs to inherit an intestate estate. This statute also provides
guidance about which heirs must be listed in the initial application:

If decedent is married, decedent’s spouse is an heir.

Decedent’s children, by representation, include
o all of decedent’s biological children, if any; and
o children adopted by decedent, if any.

If one or more of decedent’s children have died, all children of the deceased child or
children are also heirs of the decedent's estate.

If the decedent has no surviving spouse or children, decedent’s parents are the heirs,
if both survive, or the surviving parent if only one survives.

If the decedent has no surviving spouse, children, or parents, then decedent’s brothers
and sisters (called “descendants of the decedent's parents” in Section 45-2-103), by
representation, are the heirs; (if one or more of decedent’s siblings has died, the
children of the deceased sibling(s) are also heirs of the estate).

If the decedent has no surviving children, parents or siblings, the decedent's
grandparents are the heirs--if the grandparents are deceased, their children (decedent's
aunts and uncles), are the heirs of the estate. Section 45-2-103A(4) of the law states,
“If decedent has no surviving descendant, parent or descendant of a parent, but the
decedent is survived on both the paternal and maternal sides by one or more
grandparents or descendants of grandparents: (a) half to the decedent's paternal
grandparents equally if both survive, to the surviving paternal grandparent if only one
survives, or to the descendants of the decedent's paternal grandparents or either of
them if both are deceased, the descendants taking by representation; and (b) half to
the decedent's maternal grandparents equally if both survive, to the surviving
maternal grandparent if only one survives, or to the descendants of the decedent's
maternal grandparents or either of them if both are deceased, the descendants taking
by representation...”

If decedent has no surviving descendant, parent, descendant of a parent, or
descendants of grandparents, but the decedent has: (1) one deceased spouse who has
one or more descendants who survive the decedent, the estate or part thereof passes to
that spouse's descendants by representation; or (2) more than one deceased spouse
who has one or more descendants who survive the decedent, an equal share of the
estate or part thereof passes to each set of descendants by representation. "Deceased
spouse™ means an individual to whom the decedent was married at the individual's
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death, and does not include a spouse who was divorced from, or treated pursuant to
Section 45-2-802 or Section 45-2-804 NMSA 1978 as divorced from, the decedent at
the time of the decedent's death. See Section 45-2-103B and 45-2-103C. Until 2012
the Uniform Probate Code has never allowed decedent’s stepchildren to inherit by
operation of law. In reality it will be impossible for a judge to know whether
decedent’s deceased spouse had any children who may be entitled to inherit. If this
issue requires a factual determination, transfer the case to the district court for a
formal proceeding.

If no relatives or stepchildren of the decedent can be found, an intestate estate “escheats” to the
state school fund. Section 45-2-105.

Practical Tip:

The intestate provisions of the law contain new, extremely complex provisions relating to
genetic parents, adoptive parents, children conceived by assisted reproduction, and children
born to surrogate parents. These new laws are set out in Sections 45-2-115 through 45-2-122,
which are not included in Chapter 14 of the manual. If the probate judge encounters a case
with any of these issues, he or she should transfer the case to the district court for a formal
proceeding.

1.6 Medical Records and Unclaimed Property Act

Due to privacy concerns under the federal HIPAA law (Health Insurance Portability and
Accountability Act of 1996), courts are seeing many probates opened solely for the purpose of
gaining access to medical records or other information about the decedent. This often happens
even though the person died years ago. Once the court appoints a personal representative, he/she
should have the same authority to access decedent’s records as the decedent would have had.

If a personal representative opens a case under the Uniform Probate Code to gather information,
he or she is still responsible for all duties of a personal representative, such as giving notices to
heirs, devisees, and creditors, preparing inventories and accountings, etc.

In the alternative, a Special Administrator may be appointed for the sole purpose of obtaining
medical records. This procedure might be appropriate if medical records are required for a
lawsuit or other purpose, but all necessary consents to the appointment of a personal
representative cannot be obtained or someone with equal priority for appointment is missing. A
Special Administrator appointed in an informal proceeding does not have the authority to
distribute assets of the estate. Special administrators are discussed in Chapter 3 of the manual.

The Unclaimed Property Division of New Mexico’s Taxation and Revenue Department has
various procedures to claim assets on behalf of a deceased person who has rights to unclaimed
property. Chapter 10 contains more information about unclaimed property. The state’s website at
http://www.tax.newmexico.gov/Individuals/Unclaimed-Property/Pages/Home.aspx also has
additional information.
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CHAPTER 2
Wills

This chapter covers:

Requirements for a valid will, including who may make a will, the definition of sound
mind, witness requirements, and writing and signature requirements.

Sections contained in wills.

Other kinds of wills, such as holographic, joint, mutual and pourover wills.
Locating the will in various places where it may have been left or recorded.
Codicils to wills.

Judge’s review of the original will and codicils.

How to revoke a will.

Tangible personal property list.

2.1

2.11

Requirements for a Valid Will

Who May Make a Will?

An individual eighteen years of age or older who is of sound mind or an emancipated minor who
is of sound mind may make a will. Section 45-2-501. An emancipated minor is a person sixteen
years of age or older who: (1) has entered into a valid marriage, whether or not the marriage was
terminated by dissolution; (2) is a member of the active or reserve components of the army,
navy, air force, marine corps or coast guard of the United States who is on active duty or a
member of the national guard who is on activated status; or (3) has received a declaration of
emancipation pursuant to the Emancipation of Minors Act. Section 45-1-201(A)(14).

2.1.2

What is Sound Mind?

Testamentary capacity (being of sound mind) means someone knows:

e The objects of one’s bounty (who one’s immediate heirs are);
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e The nature of one’s bounty (what property one owns); and
e That one is making a will.

A “lucid moment” is all that New Mexico case law requires that if, at the moment the testator
signed the will, he or she knows the above three things, then the testator meets the requirements
of testamentary capacity, even if he or she does not remember making the will the next day.
Someone under a court-appointed conservatorship may still have capacity to make a will! See
Matter of the Estate of Lucero, 118 N.M. 636 (Ct. App. 1994).

2.1.3 Witness Requirements
The witness requirements for a valid will in New Mexico are:

e Two “competent” individuals. Section 45-2-505(A).

e No age requirement, although in practice attorneys who prepare wills use witnesses
age 18 or older; But see Matter of the Estate of Kelly, 99 N.M. 482 (Ct. App. 1983),
where a 13-year-old witnessed a will, and this was not part of the challenge to the
will.

¢ In New Mexico, interested persons (those who inherit under the will) may serve as
witnesses. Section 45-2-505(B). If the will was executed in another state, the judge
may need to check the requirements for that state.

e The notary may also serve as a witness to the execution of the will. However, almost
all wills that are notarized contain the signatures of two witnesses and a separate
notary. But see Martinez v. Martinez, 99 N.M. 809 (Ct.App.1983).

2.1.4 Writing and Signature Requirements
Wills must be (Section 45-2-502):

e Inwriting.

e Signed by testator (or signed by someone else in the testator’s conscious presence and
by the testator’s direction—this provision is used for testators with physical, not
mental disabilities).

e Signed by two witnesses (testator and two witnesses, who must all be in each other’s
presence and watch each other sign).

The above requirements are the only ones necessary for a valid will. Notarization is not
required, although wills prepared by lawyers are often notarized. Some people who prepare
their own wills believe that the notary’s signature makes the will valid and that no additional
witnesses are required. They are incorrect; a will made in New Mexico must contain the
signature of the testator and two witnesses.

Note: Wills that are not signed in the presence of two witnesses (or are not witnessed at all) are
invalid if created in New Mexico. However, New Mexico has a case that says if a will only has

one witness’s signature, but is notarized, then the notary counts as the second witness, and the
will is valid. Martinez v. Martinez, 99 N.M. 809 (Ct. App. 1983).
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Practical Tip:

Probate judges have been asked whether an agent appointed under a power of attorney can
sign a will on behalf of a testator. Remember that a testator must be “of sound mind” when
signing a will. Only if the testator is of sound mind and able to direct the agent to sign on
his or her behalf and in his or her conscious presence could an agent sign a will on behalf of
the testator. A court-appointed conservator by law may not sign a will on behalf of an
incapacitated person. Section 45-5-402.1(B)(3).

2.2 Sections Contained in Wills

Although there is no required form for a will, judges may see the following sections in wills that
they review as part of a probate case:

The contents of wills vary depending on who prepares them. Common provisions of a will may

include:

Introductory statement. For example, "I, , of County, State
of New Mexico, being of sound mind, make, publish, and declare this to be my Last
Will and Testament, hereby revoking all former wills and codicils made by me.”
Statement of family history, listing spouses, if any, and children by name.
Appointment of a personal representative and an alternate personal representative.
Summary of the personal representative's duties and powers.

Directions on how estate debts will be paid.

Instructions about family and personal property allowances (if testator is married or
has minor or dependent children).

Specific gifts to people, such as "I devise $100 to my friend Miguel Murphy." The
will should state clearly what happens to Miguel Murphy's gift if he dies before the
testator.

Reference to a list of tangible personal property.

Residuary clause stating who receives the rest of the estate and what happens to each
gift if one of the beneficiaries (called “devisees”) dies before the testator. These
contingent devisees are only entitled to the devise if the primary devisee predeceases
the testator. A trust may be named as the beneficiary in the will. This type of will is
called a ‘pourover will® (see below for more information). Remember that the people,
charities, trustees of trusts, and other recipients named in a will to receive gifts are all
devisees (Section 45-1-201(11)).

Signature and date lines for testator and two witnesses.

Clause attesting that the testator: (1) signed and executed the will, (2) signed
willingly, (3) executed the will freely and voluntarily, and (4) was eighteen years of
age or older, of sound mind and under no constraint or undue influence.

Clause attesting that the two witnesses: (1) saw the testator sign and execute the will,
(2) saw the testator sign willingly, (3) when signing the will, each were in the
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presence of the testator and in the presence of each other, (4) witnessed the testator's
signing, and (5) believed the testator was eighteen years of age or older, of sound
mind and under no constraint or undue influence. Section 45-2-504(A).

e Self-proving clause that includes a signature line for a notary public, as well as
signature lines for testator and two witnesses, plus a line for a notary public to sign
and stamp or seal the will. Although rarely done, a self-proving clause can be
executed on a different day than the day the will was signed. Section 45-2-504(B).

Many wills that judges encounter are prepared by attorneys. The will may have been created in
another state, and judges may have to research the other state’s laws regarding how to make a
valid will there. An individual is allowed to prepare his or her own will. However, lack of
familiarity with legal terminology, drafting, and problems with do-it-yourself wills may mean
that preparing one’s own will causes more problems than it solves.

Practical Tip:

Most wills contain an attestation clause, language (usually at the end of the will) that says
the testator and witnesses were all in each other’s presence, watched each other sign, and
that the testator signed willingly and was under no undue influence. A will that appears to
have the required signatures and which contains a proper attestation clause is admitted to
probate without further proof. Section 45-3-303(C), NMSA 1978.

If further proof of the validity of the will is necessary, the judge has two options:

e The court can presume execution if the will appears to have properly executed; or

e The court may accept a sworn statement or affidavit of any person who knows the
circumstances of execution, whether or not the person was a witness to a will. Section
45-3-303(C). This provision is useful especially for do-it-yourself wills that may not
have all of the required language set out in Section 45-2-504.

2.3. Other Kinds of Wills

2.3.1 Holographic Wills

Holographic wills are wills in the handwriting of the testator and signed by the testator, but
without the signatures of witnesses. New Mexico does not recognize holographic wills made
in this state. In fact, the definition of "will" specifically excludes a holographic will. Section 45-
1-201(A)(57).

If a holographic will was validly made in a state that recognizes them, and the testator then
moved here and died, the judge could possibly admit that will. If a probate judge is presented
with a handwritten, unwitnessed will from another state, he or she must do legal research about
the other state’s law on holographic wills. If the other state allows holographic wills, the judge
should modify the order to explain why the holographic will is being admitted to probate.
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A handwritten will that contains the signature of the testator and two witnesses is not a
holographic will! New Mexico law does not require a will to be typed, only written, so a valid
handwritten will signed by the testator and two witnesses should be admitted to probate.

2.3.2 Joint Wills

Joint wills mean one original will for two people. These are not favored in modern times and are
no longer prepared by attorneys for clients. Each person signs his or her own will. However,
judges may encounter an occasional joint will prepared many years ago. If the one joint will
needed to be probated at the death of the first spouse, the judge would probably use an
authenticated copy of the original will if a second probate were needed.

2.3.3 Mutual Wills

Mutual wills mean two almost identical wills for two people, usually spouses. These are also
known as “I love you wills” or “mirror wills.” Mutual wills leave property to each other, then to
identical successor devisees.

2.3.4 Wills with a Contract Not to Revoke

Sometimes joint or mutual wills contain language that the wills cannot be revoked after the first
person dies. The execution of a joint will or mutual will does not create a presumption of a
contract not to revoke the will or wills. A contract to make a will or devise or not to revoke a will
or devise can only be created by specific writings that make the testator’s intent clear. See
Section 45-2-514.

A New Mexico case, In the Matter of the Estate of Kerr, 121 N.M. 854 (Ct. App. 1996),
discusses joint and mutual wills and contracts not to revoke.

2.3.5 Pourover Wills

Pourover wills are wills that are executed at the same time as a trust to ensure that all assets are
transferred into the trust when the trustor dies. The pourover will states that any assets remaining
outside of the trust at the time of the trustor’s death shall ‘pour over’ from the decedent’s estate
into the trust. The residuary clause of a pourover will leaves the decedent’s assets to “the Trustee
of the X Revocable Living Trust dated ” instead of to individual recipients.

A pourover will should not need to be used if a trust was properly and fully funded during the
trustor’s lifetime, but a trustor may die before transferring all assets into a revocable living trust
that he or she has created or fail to transfer all assets prior to death. Or the trustor may acquire
additional assets through inheritance, gift, lottery winnings or other means a long time after
creating the trust and may forget to transfer those new assets into the name of the trustee of the
trust. Failure to do so defeats one reason to have a trust: to avoid probate and court. Assets that
were not properly transferred into the trust prior to the trustor’s death must be transferred via the
pourover will through a court probate procedure.
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The probate judge has the power to admit a pourover will to probate when no dispute
exists. However, only the district court has jurisdiction over trusts themselves, including trust
administration or conflicts.

2.3.6 Living Wills

Living wills are health care directives that instruct decision-makers and health care providers not
to provide extraordinary medical intervention to prolong life. Also called “Right to Die
Statements.” Living wills are not testamentary instruments like regular wills, but people often
confuse the terms.

2.4  Locating the Will

2.4.1 Safe Deposit Box

When someone dies, the heirs of the estate do not always know where to look for the original
will or if one even exists. One place a person might look for the original will is in the deceased
person’s safe deposit box. Specific banking regulations apply to the search of someone’s safe
deposit box after the death of that person.

Section 58-11A-4(A) outlines the search procedure upon the death of a lessee of a safe deposit
box. A financial institution where the safe deposit box is located must permit the person named
in a court order, or if no order exists, the spouse, parent, an adult descendant or a person named
as a personal representative in a copy of a purported will produced by him, to open and examine
the contents of a safe deposit box leased by a decedent or any documents delivered by a decedent
for safekeeping, in the presence of an officer of the financial institution, and “upon execution of
a receipt:

(1) any writing purported to be a will of the decedent;

(2) any writing purported to be a deed to a burial plot or burial instructions to the person
making the request for a search; or

(3) any document purported to be an insurance policy on the life of the decedent to the
person named as a beneficiary in the policy.

B. No other contents of a safe deposit box shall be removed pursuant to this section,
except as provided in the Probate Code [Chapter 45 NMSA 1978].”

See also Section 58-10-108 (Saving & Loan Institutions).

Practical Tip:

Many New Mexico financial institutions are unfamiliar with this law and may need to be
provided a copy. In rare instances a probate judge may enter an order directing the financial
institution to comply with Section 58-11A-4 and release any original will contained in the
safe deposit box of the decedent.
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Judges should be aware that New Mexico’s Uniform Unclaimed Property Act, Section 7-8A-3,
states that tangible property held in a safe deposit box or other safekeeping depository in the
ordinary course of the holder's business and proceeds resulting from the sale of the property
permitted by other law, are presumed abandoned if the property remains unclaimed by the owner
for more than five years after expiration of the lease or rental period on the box or other
depository. Unclaimed property is discussed in Chapter 10 of this manual.

2.4.2 Placing a Will on Deposit with the District Court

A will may be deposited by the testator or his agent with the clerk of any district court in New
Mexico for safekeeping pursuant to rules of that court. The will shall be kept confidential.
During the testator's lifetime, a deposited will shall be delivered only to him or to a person
authorized in writing signed by him to receive the will. A conservator may be allowed to
examine a deposited will of a protected testator under district court procedures designed to
maintain the confidential character of the document to the extent possible and to assure that it
will be resealed and left on deposit after the examination. Upon being informed of the testator's
death, the district court clerk shall notify any person designated to receive the will and deliver it
to him on request, or the court clerk may deliver the will to the appropriate court. Section 45-2-
515.

2.4.3 Do Not Record a Will with the County Clerk’s Office

People who make a will sometimes mistakenly think they should record a notarized will with the
county clerk’s office during their lifetime. Recording a will prior to death is unwise and
unnecessary. The will then becomes public record and even if the person revokes the will later,
the recorded will stays in the public record.

2.4.4 Leaving Original Will with Attorney Who Prepared It

People sometimes leave the original will with the attorney who prepared it. However, it can be
difficult or impossible to locate if the attorney moves, retires, becomes a judge, is disbarred, sells
his or her law practice, or dies. Some attorneys prepare duplicate originals, giving one to the
client and retaining the other. If only one original can be found after the testator dies, a question
may arise about whether the will has been revoked.

2.5 Codicils to Wills

Codicils are amendments, updates, or changes to a will. Often a person has a valid will and just
wants to modify the appointment of a personal representative, change a beneficiary, or indicate a
change in marital status. Some people take their original will, cross out the old language, and
write the changes on the original will. These changes are not valid because they were not
executed in the presence of two witnesses.
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The codicil should: (1) identify the will that is being amended, including the date the will was
signed; (2) state the testator’s name and domicile; (3) specify in detail what changes are being
made; and (4) state which sections of the will remain in effect.

To be valid, the codicil must be executed in the same manner as a will. The testator must sign
and date the codicil in the presence of two witnesses who also sign the codicil. New Mexico law
does not require the codicil to be notarized, but attorneys (or their staff) usually notarize wills
and codicils that they prepare.

Practical Tip:

An invalidly executed will can be “cured” by a properly executed codicil. For example, a
will may lack the signatures of two witnesses, but a later codicil to the will may be properly
executed. Because the definition of “will” includes a codicil (Section 45-1-201(A)(57)), the
valid codicil may “cure” the improperly executed will. The judge should look for language
in the codicil that says “In all other respects, I affirm my will dated .” or similar
language. If the codicil is validly executed, the judge may be able to admit the invalidly
executed will to probate, but would need to slightly amend the order that the judge signs.

New Mexico law does not prohibit a person from adding a codicil to a will that was prepared and
executed in another state. However, some attorneys prefer to prepare a new will rather than
update a will made in another state.

Sometimes a testator’s will includes more than one codicil. The judge should review each codicil
to make sure it is valid and properly executed. Each codicil should be admitted to probate with a
separate stamp. How to admit wills and codicils to probate is discussed in Chapter 4.

Practical Tip:

Section 45-2-516 requires any person who has custody of a decedent’s will to deliver the
will to a person to secure its probate or, if no such person is known, to an appropriate court.
Contempt penalties are possible against someone who refuses to hand over a decedent’s
will. Sometimes the judge may find it useful to hand a copy of Section 45-2-516 to an
applicant or family member.

2.6 Judge’s Review of Original Will and Codicils, If Any

The judge’s job in reviewing a will is important. The same procedure applies to codicils. The
judge should carefully inspect the will and consider:

Is the will original? Are all pages original?

Avre the signatures original?

If notarized, is the notary seal or stamp original?
Are all pages present and accounted for?
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e Are there any signs of possible revocation, such as scratched out words, burn marks,
etc.? If there is some question about whether the will has been revoked, the case
should be filed in district court. Sometimes there are changes to the will (such as
scratched out or changed words or names that are initialed by the testator). Unless
these changes were signed in the same manner as a will, they are not valid
amendments, but could be valid revocations. Invalid amendments do not necessarily
affect the validity of the rest of the will unless someone challenges the will. If a will
is challenged after the judge admits it, the judge will need to transfer the case to
district court.

e Is the personal representative first named in the will the same one who is asking to be
appointed? If not, is the successor personal representative named in the will applying
and has he or she stated why the first choice cannot serve? If not deceased, has the
first personal representative completed a proper renunciation and concurrence or
consent?

e Do the names in the family history section of the will (listing spouse and children), if
any, match the spouse and children’s names listed in the application?

e Are all devisees listed in the will also listed in the application, including trustees,
schools and charities?

e Does the date the will was signed match the date of the will in the application?

Practical Tip:

Wills do not expire, so old wills that have not been revoked and are properly executed
should be admitted. New Mexico also accepts out-of-state wills that comply with our
execution requirements OR complied with their own state’s requirements at the time they
were executed, see Section 45-2-506. Legal research about the other state’s law on will
executions might be necessary. Finally, there is no requirement that wills be typed.
Handwritten wills are acceptable if they are properly signed and witnessed.

2.7 How to Revoke a Will

The most effective way to revoke a will is to make a new will that completely disposes of the
testator’s entire estate. The new will usually includes language, such as, "This will revokes all
prior wills and codicils made by me." The date--month, day and year--that the testator signed the
new will should also appear at the end of the new will.

Some people wish to revoke only a portion of their wills by making a codicil (amendment) to the
will. As noted above, a codicil should: (1) identify the will that is being amended, including the
date the will was signed; (2) state the testator's name and domicile; (3) specify in detail what
changes are being made; and (4) state which sections of the will remain in effect.

A codicil must be executed in the same manner as a will. This means that the testator must sign
and date a codicil in the presence of two witnesses who also sign the codicil. New Mexico law
does not require a codicil to be notarized, but attorneys (or their staff) usually notarize wills and
codicils that they prepare.
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As of January 1, 2012, New Mexico law allows a separate writing to revoke a will. A testator can
revoke a will by executing another subsequent document in the manner provided for in Section
45-2-502 or 45-2-504 NMSA 1978, or both, that expressly revokes the previous will or part of
the will. Section 45-2-507(A)(2). This means that a separate writing revoking a will must be
executed in the same manner as a will or codicil—signed by the testator in the presence of two
witnesses. Notarization is optional. A separate writing expressly revoking a will that is not
properly executed would not work, even if the testator’s intent is clear. If a probate judge is not
certain whether a separate, written document revokes a will, the case should be transferred
to the district court for an evidentiary hearing.

Before this law went into effect, the New Mexico Court of Appeals has ruled that a separate,
notarized document revoking a prior valid will does not constitute a valid revocation of the will
under our state's laws. For attorneys who are shocked to learn this, the case cite is In re: Estate of
Martinez, 127 N.M. 650 (Ct.App.1999).

New Mexico law sets out additional methods to revoke a will--"performing a revocatory act on
the will if the testator [maker of the will] performed the act with the intent and for the purpose of
revoking the will...." Another individual can perform this revocatory act in the testator's
"conscious presence and by the testator's direction.” Section 45-2-507(A)(3).

Revocatory acts on the will include "burning, tearing, canceling, obliterating or destroying the
will or any part of it," even if the burn, tear or cancellation does not touch any of the words on
the will. However, if the intent of the testator is not clear from the revocatory acts or there is
some question about who actually performed the acts, a lawsuit could ensue.

Lawsuits can be long and expensive, and the more a family dislikes or distrusts each other, the
more expensive lawsuits become. Creative arguments can be made to prove or disprove a
testator's intent, soundness of mind, ability to be unduly influenced, etc. A testator may intend to
destroy a will by shredding or burning it, but forgets to destroy a copy or duplicate original of the
will. Arguments could then be made in court about whether the copy should be admitted or
whether the will was actually revoked.

Another way to revoke a will is by divorce or annulment. Bequests made to an ex-spouse in a
will executed prior to a divorce or annulment are revoked under New Mexico's laws. Section 45-
2-804. Nominations of an ex-spouse to serve as a personal representative, executor, trustee,
conservator, agent or guardian for the former spouse are similarly revoked upon divorce or
annulment.

This method only revokes the portions of the will that pertain to the ex-spouse. The rest of the
will would remain in effect unless it was revoked by a new will, codicil, or some other
revocatory act discussed above.

Divorce or annulment also excludes an ex-spouse from inheriting under the terms of a payable

on death (POD) accounts, transfer on death (TOD) accounts, other beneficiary accounts, such as
life insurance, joint tenancy property, or a revocable trust. Specific to joint tenancies, New
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Mexico law states that a divorce or annulment of a marriage "severs the interests of the former
spouses in property held by them at the time of the divorce or annulment as joint tenants with the
right of survivorship, transforming the interests of the former spouses into equal tenancies in
common."” Section 45-2-804(B)(2).

There is an exception to the automatic revocation rule. The terms of a divorce decree, court
order, or a contract relating to the division of the marital estate made between the divorced
individuals before or after the marriage, divorce, or annulment may mandate that the ex-spouse
receive life insurance, pension benefits, or other assets from a former spouse. The terms of court
orders or contracts, such as pre-nuptial and post-nuptial agreements, should not be affected by
the automatic revocation rule.

While revocation is the general rule, some people want to include an ex-spouse in a will. If this is
the case, people should update their wills after a divorce to expressly state their wishes to
include the ex-spouse in spite of the divorce.

Also, spouses who are separated, but not divorced, retain certain rights under the Uniform
Probate Code.

Similarly, someone who is found guilty of feloniously and intentionally killing a decedent loses
the right to inherit, collect as a named beneficiary, or serve as personal representative of the
decedent’s estate. Sections 45-2-803(B)(C). Specific to joint tenancies, New Mexico law states
that the felonious and intentional killing a decedent “severs the interests of the decedent and
Killer in property held by them at the time of the Killing as joint tenants with the right of
survivorship, transforming the interests of the decedent and killer into equal tenancies in
common." Section 45-2-803(C)(2).

Probate judges should be aware that in New Mexico, if the decedent was involved in a divorce
proceeding at the time of his/her death, the judge should transfer the case to the district court for
a formal proceeding. Chapter 3 of the manual addresses this issue in more detail.

2.8 Tangible Personal Property List

Disputes about inheritances can center on an item of furniture, piece of artwork, or jewelry. New
Mexico law allows a testator to make a written statement or list of tangible personal property not
otherwise specifically disposed of by a will to give special china, silver, musical instruments,
furniture, jewelry, guns, boats, cars, artwork, and other personal items to certain people. As part
of a will, a testator may prepare this separate list of tangible personal property and the recipients
of each item.

Wills prepared by New Mexico attorneys usually contain language that refer to this list of
tangible personal property, which does not include other types of personal property such as
stocks or bank accounts. The language in the will may also say that if no list can be found within
30 days, presume that no list exists. To be valid, the list must be signed by the testator but does
not need to be notarized. The list must also describe each item and recipient “with reasonable
certainty.” The list is often stored with the original will, so the personal representative does not
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have to search for it later. A “letter of instructions” might be construed as a list of tangible
personal property if it meets the legal requirements for the list listed below.

The list may be prepared before or after making the will. The list can be changed whenever the
testator wants, without having to change the will and without the help of an attorney. Money
may not be put on this list. This list must be signed by the testator, but does not need to be
signed by witnesses. Dating the list is also important because the personal representative or court
will look at the most recent list if a dispute arises. This list becomes part of the will and is
admitted to probate with the will by the probate judge.

Section 45-2-513 contains the requirements of this list. A will may refer to a written statement or
list to dispose of items of tangible personal property not otherwise specifically disposed of by the
will, other than money. To be admissible under this section as evidence of the intended
disposition, the writing must be signed by the testator and must describe the items and the
devisees with reasonable certainty. The writing may be:

A. referred to as one to be in existence at the time of the testator's death;

B. prepared before or after the execution of the will;

C. altered by the testator after its preparation; or

D. awriting that has no significance apart from its effect on the dispositions made by the will.

A New Mexico case, In the Matter of the Estate of Russell, 119 N.M. 43 (Ct. App. 1994)
interprets this statute.
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CHAPTER 3

Personal Representatives and
Special Administrators

This chapter covers:

e Personal representatives, including priority, consent, co-personal and successor
representatives, resignations, bonds, limited appointments and duties.

e Special administrators, including a sample order of appointment with limited powers.

3.1 Personal Representatives

A “personal representative,” once appointed by the court, has legal authority to act on behalf of a
decedent, settling the estate, paying taxes and creditors, distributing property, and other matters.
A personal representative appointed by the court “stands in the shoes” of the decedent for all
estate and tax matters. Personal representatives must be eighteen years of age or older. See
Section 45-3-203(F)(1).

Practical Tip:

A person is not legally the “personal representative” until a court appoints him/her. People
often phone the court and say, “I’m the personal representative of the estate of so-and-so.”
In reality, what they mean is the decedent’s will has named them as personal representative.
But until that person takes steps to file a case and is appointed by the court in a written
order, he/she has no legal authority to act on behalf of the estate. The judge or court staff
may help to clarify this situation by explaining that the will expresses the testator’s intent
about whom the court should appoint and how the personal representative should distribute
the estate. But until a court order is signed by the judge, a personal representative named in
the will has no legal authority.

3.1.1 Who Has Priority to Serve?

It is the probate judge’s duty to appoint the personal representative who has the highest priority
to serve. Section 45-3-203(A) sets out who has priority from first to last:
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1. Personal representative named in the will [note: alternate personal representative has priority
if first-named personal representative will not serve];

2. Surviving spouse who is a devisee named in the will;

3. Other devisees of decedent;

4. Surviving spouse of decedent, when there is no will;

5. Other heirs of decedent, when there is no will (if an heir is missing and that missing heir has
equal priority to serve as personal representative, probate court lacks jurisdiction to appoint);

6. One nominated by those with priority to serve, when there is no will, or when all the heirs

and devisees decline to serve.

7. Any interested person, such as a creditor or the state, (other than a spouse, devisee or heir)
can apply to have any qualified person serve. Creditors who ask to be appointed as personal
representative must wait 45 days from decedent’s death (Section 45-3-203(F)(3)). The
probate court probably does not have the authority to appoint a creditor as personal
representative unless those with higher priority to serve agree. But, if the decedent had no
family members, it is possible that the creditor is the one with the highest priority for
appointment.

Practical Tip:

A person entitled to appointment as personal representative may choose decline and
nominate in writing a qualified person as personal representative. The person so nominated
shall have the same priority as the one who nominated the person. The law states that a
nomination or renunciation shall be signed by each person making it, the person's attorney
or the person's guardian or conservator. Section 45-3-203C. A copy of document showing
the guardian or conservator’s authority should be included in the court file.

If someone without highest priority asks the court to appoint them as personal representative and
has not obtained written consents from those with higher priority, a formal proceeding is
required. Because probate judges do not have jurisdiction over formal proceedings, only the
district court may appoint someone who does not have highest priority after notice and a hearing
to all interested persons. The law about this issue states, “Appointment of one who does not have
highest priority, including highest priority resulting from renunciation or nomination determined
pursuant to this section, may be made only in formal proceedings. Before appointing one
without highest priority, the court shall determine that those having highest priority, although
given notice of the proceedings, have failed to request appointment or to nominate another for
appointment and that administration is necessary.” Section 45-3-203(E). If a judge is asked to
appoint someone who does not have highest priority for appointment and the judge has already
docketed the case, the judge should transfer the case to district court for a formal proceeding.

Important Notes:
An individual who “feloniously and intentionally” kills a decedent is barred from serving as
personal representative of decedent’s estate, even if nominated in decedent’s will. Section

45-2-803(C)(1)(c).
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An ex-spouse is also barred from serving as personal representative of decedent’s estate,
even if nominated in decedent’s will. Section 45-2-804(B)(1)(c). Exception: a decedent
could execute a new will after the divorce date, naming the ex-spouse as personal
representative. Spouses who are separated, but not divorced, retain rights under the Uniform
Probate Code.

Since 1993, under domestic relations law Section 40-4-20(B), the rule in New Mexico is that
if one spouse dies during the pendency of a divorce, the divorce and related proceedings
continue to the conclusion as if both parties have survived. The New Mexico Supreme Court,
in the case of Oldham v. Oldham, 2011-NMSC-007, 149 N.M. 215, ruled that appointing the
surviving spouse as personal representative when a divorce was pending at the time of death
would create an inherent conflict of interest. If a probate judge is aware that a divorce was
pending when a decedent died, the judge should probably transfer the case to the district
court for a formal proceeding to determine who should serve as personal representative. The
Oldham case can be read at http://www.nmcompcomm.us/nmcases/NMSC/2011/11sc-
007.pdf.

Example 1: Decedent, who was married at her death, dies with a will that names decedent’s best
friend as personal representative. Who has priority to serve?

Answer: Decedent’s best friend named in the will has highest priority to serve. It does not matter
whether Decedent has a spouse or children. The intent of the testator—to name her best friend as
personal representative—controls. If the best friend does not want to serve, then the judge must
look to Section 45-3-203(A) for guidance about who has next highest priority to serve as
personal representative.

Example 2: Decedent, who was married at her death, dies without a will. Who has priority to
serve as personal representative?

Answer: Decedent’s spouse has highest priority to serve. If he does not want to serve, he can
designate another to serve for him (more on this below).

Example 3: The will names the spouse to serve as personal representative. Spouse is now
divorced from decedent. Child A is nominated as the alternate personal representative if the
spouse is unable or unwilling to serve. Who has priority to serve?

Answer: Child A, since ex-spouses generally lose their right to serve as personal representative
and their inheritance rights, unless the ex-spouse signed a new will after the divorce. Section 45-
2-804.

Example 4: Stephanie and Joe were married for many years. Stephanie dies without a will. Joe
signs a consent allowing his son Greg to be personal representative. Stephanie and Joe have three
other children, none of whom are listed on the application. Greg appears in court to file the
paperwork. What should the judge do?

Answer: Section 45-3-203C allows a surviving spouse to nominate a qualified person to act as
personal representative, conferring the person’s priority for appointment on the nominee. This
means that Joe can renounce his right to serve as personal representative of Stephanie’s estate
and nominate in writing whoever he wants to serve as personal representative in his place. No
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consents are required. Once Joe nominates Greg, Greg has the highest priority to serve as
personal representative. Before signing an order appointing Greg, however, the judge can order
Greg to submit the names and addresses of Joe’s other children and give them notice of the
proceeding, as the law requires. If Greg refuses to cooperate, the judge can decline to sign the
order appointing Greg and transfer the case to the district court for a formal proceeding.

Example 5: Decedent dies without a will. There are four adult children, all living. Who has
priority to serve?

Answer: All four have equal priority to serve because they are all decedent’s heirs. All four must
consent in writing to the appointment of one of them or someone else they all can agree upon in
order for the probate court to have jurisdiction.

Example 6: Decedent dies without a will. There are four adult children, two of whom cannot be
found. Who has priority to serve?

Answer: All four children have equal priority because they are all decedent’s heirs. If the other
two cannot be found to consent in writing to the appointment of a personal representative, the
parties must proceed to district court. (Sometimes somebody in the family knows where the
missing children or heirs are; they just do not like them or think they deserve an inheritance.)

Example 7: Decedent dies without a will. There is no surviving spouse, but there are four adult
children, one of whom has died, leaving two adult children. Who has priority to serve?

Answer: The three living adult children and two adult children of the deceased child all have
equal priority to serve. All must concur in the appointment of someone as personal representative
because they all are heirs. See Sections 45-3-203(A)(5), 45-1-201(A)(20), 45-2-103(A), and 45-
2-106(B).

Example 8: Decedent dies without a will. There are no surviving spouse, children, or parents,
but decedent has twelve adult siblings, five of whom have died, leaving 22 adult children among
them. Who has priority to serve as personal representative?

Answer: The seven living adult siblings and 22 adult children of the deceased siblings all have
equal priority to serve because they are all heirs. All must consent in writing to the appointment
of someone as personal representative. See Sections 45-3-203(A)(5), 45-1-201(A)(20), 45-2-
103(A), and 45-2-106(B).

Example 9: Esperanza, age twelve, is the only child of decedent, who has no will and no spouse.
Who has priority to serve?

Answer: Esperanza. A personal representative must be 18 to serve, but under Section 45-3-
203(C), a minor child who has priority to serve (or her guardian) can nominate a qualified person
to act as personal representative. If this is not done, then other heirs of decedent have equal
priority to serve. Next in line (under Section 45-2-103) are decedent’s parents. If both are alive,
both have equal priority to serve. One could consent to the other serving, however.

Example 10: Yolanda and Heather are legally married in lowa, a state that allows same sex
marriages. The couple moves to New Mexico. Yolanda dies, and her will names Heather, the
surviving spouse, to serve as personal representative. Who has priority to serve?

Answer: Heather. She is the first-named personal representative, whether or not she is a spouse.
The person with named in the will has the number one priority to serve. Section 45-3-203(A)(1).
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Although the status of spouse does not affect the appointment of personal representative, it could
affect other issues. If a dispute arises, the case should be transferred to the district court.

Example 11: Decedent dies with a will that appoints her husband as personal representative. At
the time of her death, decedent and husband were involved in ongoing divorce proceedings.
Daughter is second-named personal representative. Who has priority to serve?

Answer: The New Mexico Supreme Court ruled in Oldham v. Oldham, 2011-NMSC-007, 149
N.M. 215 that, because a divorce proceeding was pending when husband died, the wife could not
be appointed as the personal representative of the deceased husband’s estate due to an inherent
conflict of interest. The Supreme Court further stated that the district court in a formal
proceeding must determine who is qualified to serve as personal representative. The judge should
transfer the case to the district court for a formal proceeding and explain that a divorce was
pending at the time of husband’s death.

Example 12: Mark dies intestate. His surviving spouse Joy wants to wait a year to file a case in
order to avoid creditors’ claims. Bank of Wazoo files an Application for Informal Appointment
of Personal Representative in the probate court. Who has priority to serve?

Answer: Joy has priority to serve. See Section 45-3-203(A)(2). If Joy refuses to sign a consent to
the creditor serving as personal representative, the probate judge should decline to sign an order
appointing the creditor as personal representative. The creditor must file a formal proceeding in
the district court because the creditor does not have highest priority to serve. Section 45-3-203E.

3.1.2 What If Person With Highest Priority Does Not Want to Serve?

The person with highest priority does not have to agree to serve. He/she has two options under
Section 45-3-203(C):

1. Nominate someone else to act in his/her place: The person with highest priority can
“nominate a qualified person to act as personal representative by an appropriate writing filed
with the court and thereby confer the person's relative priority for appointment on the
person's nominee.” This means the nominee now has the highest priority to serve. This
option does not apply to personal representatives named in a will, but does apply to those
listed in Section 45-3-203(A)(2) through (5). The do-it-yourself forms do not contain
language for this option, so the initial application form would need to be modified; or

2. Renounce his/her right to serve and/or nominate another: A person can renounce his/her right
to nominate [discussed in 1. above] or renounce his/her right to appointment as personal
representative by filing an appropriate writing with the court. When two or more persons
share equal priority, all those who do not renounce must concur in nominating another for
appointment by an appropriate writing filed with the court. The person so nominated shall
have the same priority as those who nominated the person. Section 45-3-203(C). The do-it-
yourself forms contain language about “consenting to the appointment,” which all others
with equal priority to serve as personal representative must sign. ALL people with equal
priority must consent in writing to someone serving as personal representative, and if
they do not agree, they must go to district court for a formal proceeding. (see Section
45-3-203(E)).
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3.1.3 When Consents are Required

Judges must look to Section 45-3-203 for guidance on who has highest priority to be appointed
as personal representative. Written consents are required when someone who seeks appointment
does not have the highest priority or has equal priority with others to serve as personal
representative. The law uses the term “nominate” instead of “consent to” a qualified person to act
as personal representative. The Probate Court Forms use the term “consent” for someone to
agree to the appointment of a personal representative. The concept is the same: consents,
renunciations, and nominations must all be in writing and signed by the people who are agreeing.

Often a case is filed with the court, and it does not include the required consents. The judge
cannot sign the order until all people with equal priority have consented in writing to the
appointment of a personal representative. It is the applicant’s job, not the judge’s job, to
obtain the consents. The judge has the authority to write a letter to the applicant about the
requirement for consents, citing the law. Any correspondence from the judge should be made a
part of the court file. Many times consents are easy for the applicant to obtain, but other times
there is disagreement. The judge may also do an order requiring the applicant to obtain the
consents. If all required consents are not submitted to the probate court, the case must be
transferred to the district court.

If the personal representative named in a validly executed will is willing to serve and submits the
proper paperwork to the court, the law does not require consents before that personal
representative is appointed by the judge. Nor is the applicant required to provide notice of
the application prior to his/her appointment.

If the first personal representative named in a will does not want to serve, he or she would need
to sign a renunciation. The second-named personal representative named in a will would then
have next highest priority to be appointed. If the first-named personal representative has died or
is incapacitated, it is up to the judge whether to ask for evidence of this or just to appoint the first
alternate personal representative named in the will.

If there is no will, the surviving spouse, if any, of the decedent has priority to serve as personal
representative. He or she is allowed to nominate another to act as personal representative by
signing a written consent. If the decedent had no spouse, then all of the heirs have equal priority
to serve as personal representative, and all must consent in writing to the appointment of a
personal representative. Heirs are discussed in detail in Sections 1 and 4 of this manual.

If one of people who has highest priority to serve as personal representative is a minor (under
age 18) or has been adjudged incapacitated by a court, a conservator may consent on the minor
or incapacitated person’s behalf. If no conservator is appointed, then a guardian of the minor or
incapacitated person may exercise the same right to nominate, to object to another's appointment,
or to consent to the appointment of a personal representative. Also, an incapacitated person may
have a power of attorney designating an agent to handle their business matters. This agent can
sign a consent on behalf of the incapacitated person. Putting a copy of the power of attorney in
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the court file to show the signer had authority is a good idea. An attorney may not consent on
behalf of a client, minor, or incapacitated person. See Section 45-3-203(D).

Practical Tips:
The law does not require consents to be notarized.

A “Waiver of Notice” signed by an heir, devisee or other interested person is not the same as
a “Consent to Appointment of Personal Representative.”

Probate courts lack jurisdiction to determine who the heirs of an estate are. But judges need
to understand the laws about heirs so that the judges know which consents are required.

Example 1: Donna, decedent’s daughter, is nominated as personal representative in decedent’s
will. Decedent has five other daughters. Donna agrees to serve. What consents are required?
Answer: Donna has priority to serve as personal representative. No consents are required prior
to her appointment.

Example 2: Lori, decedent’s spouse, is nominated as personal representative in decedent’s will.
Lori does not want to serve, so she asks her friend Tony to serve on her behalf. Who has priority
to serve? What consents are required?

Answer: First, Lori must sign a written renunciation that she does not wish to serve, which is
filed with the court. However, Tony does not have priority because someone nominated as
personal representative cannot confer priority onto another nominee. Section 43-3-203(C). If a
successor personal representative is named in the decedent’s will, that successor has next highest
priority to serve as personal representative. Otherwise, Section 43-3-203(A)(2) says the
surviving spouse (if the spouse is a devisee in the will) has next priority. If there is no spouse,
then all devisees named in the will have equal priority to serve as personal representative,
Section 43-3-203(A)(3), and they would all need to consent in writing to the appointment of a
personal representative.

Example 3: John dies with a will. He has three children. His will names his surviving spouse
Betty as personal representative. The will names his son Bill as the alternate personal
representative. Betty declines to serve. Who has priority to serve as personal representative?
What consents are required?

Answer: Bill, because he is the alternate named in the will; those nominated in the will have first
priority to serve. See Sections 45-3-203(A)(C). No consents are required if Bill is willing to
serve, but Betty must sign a written renunciation that she does not wish to serve, which is filed
with the court.

Example 4: John dies, but does not have a will. He is a widower with three living children. Who
has priority to serve as or nominate a personal representative? What consents are required?
Answer: All three children have equal priority to serve as personal representative. They must all
consent in writing to someone serving as personal representative. If the three children cannot
agree on who will serve, the case must be filed in or transferred to the district court.
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Example 5: Same as above, but none of the children are willing to serve as personal
representative.

Answer: They must all consent in writing to another mutually agreeable person to serve as
personal representative. If they cannot agree, the case must be filed in or transferred to the
district court.

Example 6: Graciela dies without a will. She is a widow with eight children, two of whom have
died and left five children, all of whom are over the age of 18. Who has priority to serve as
personal representative? What consents are required?

Answer: The six surviving children and five children of the deceased children all have equal
priority to serve or nominate another as personal representative. All eleven must consent in
writing to one or more of them serving as personal representative or may nominate another
mutually agreeable person to serve as personal representative. If they cannot agree, the case must
be filed in or transferred to the district court.

Example 7: Juanita dies without a will. She is a widow with two living children and one
deceased child. The deceased child had two children, one a minor and one an adult. Who has
priority to serve as personal representative? What consents are required?

Answer: Juanita’s children and the children of the deceased child have equal priority to serve or
nominate another. The minor child cannot legally serve as personal representative but may still
nominate another (depending on the age of the child, the judge may want to have the child's
guardian sign on his or her behalf). As above, Juanita’s children and adult grandchild (with the
concurrence of the minor or his or her guardian) must all consent in writing to one or more of
them serving as personal representative or may nominate another mutually agreeable person to
serve as personal representative. If they cannot agree, the case must be filed in or transferred to
the district court.

Example 8: Tom, who has no family, has a will that lists a bank to serve as personal
representative. No alternate personal representative is listed. Four charities are listed as devisees
under Tom’s will. After Tom’s death the bank renounces its right to serve as personal
representative and concurs in Attorney Mary Jane serving instead. Who has priority to serve as
personal representative under these facts? What consents are required?

Answer: Remember from Example 1 above that someone nominated as personal representative
cannot confer priority onto another nominee. Section 43-3-203(C). Since no successor personal
representative is named in the decedent’s will and decedent has no family, then all of the
devisees (in this case, the four charities) named in the will have highest and equal priority to
serve as personal representative. Section 43-3-203(A)(3). If all devisees consent in writing to
Attorney Mary Jane serving as personal representative, then the court can appoint Attorney Mary
Jane as personal representative. If the charities do not all consent to Attorney Mary Jane serving,
the charities could all agree to another person serving. Or the case could be filed in the district
court for a formal proceeding that asks for the appointment of a personal representative who does
not have highest priority. See Section 45-3-203(E). If the case is already filed in the probate
court, and there is no agreement, then the probate judge would transfer the case to the district
court for a formal proceeding.

3-8



Example 9: Mark dies intestate. His surviving spouse Joy wants to wait a year to file a case in
order to avoid creditors’ claims. Bank of Wazoo files an Application for Informal Appointment
of Personal Representative in the probate court. Who has priority to serve? What consents are
required?

Answer: Joy has priority to serve. See Section 45-3-203(A)(2). The creditor must obtain a
written consent from Joy before it can be appointed personal representative of the estate. If Joy
refuses to sign a consent to the creditor serving as personal representative, the probate judge
cannot appoint the creditor as personal representative. The creditor must file a formal proceeding
in the district court because the creditor does not have highest priority to serve. Section 45-3-
203E.

3.1.4 Co-Personal Representatives

Sometimes a will names two or more individuals to serve as co-personal representatives. The
will may also provide guidance about whether the signatures of both are required in all instances
or in selected transactions. For example, a will might state, “Both signatures are required on
court paperwork and on transactions involving over $500.” If the will is silent, then Section 45-
3-717 controls. Section 45-3-717 (Co-representatives; when joint action required) reads:

A. If two or more persons are appointed co-representatives, the concurrence of all is
required, unless the will provides otherwise, on all acts connected with the administration
and distribution of the estate. This restriction does not apply when:

(1) any co-representative receives and receipts for property due the estate;

(2) the concurrence of all cannot readily be obtained in the time reasonably available for
emergency action necessary to preserve the estate; or

(3) aco-representative has been delegated to act for the others.

B. Persons dealing with a co-representative, if actually unaware that another has been
appointed to serve with him or if advised by the personal representative with whom they
are dealing that he has authority to act alone for any of the reasons mentioned herein, are
as fully protected as if the person with whom they dealt had been the sole personal
representative.

C. A co-representative who abdicates his responsibility to coadminister the estate by a
blanket delegation breaches his duty to interested persons as provided by Section 3-703
[45-3-703 NMSA 1978].

The court’s order appointing co-personal representatives and the Letters Testamentary or Letters
of Administration issued by the court should reflect the statutory information regarding co-
personal representatives. Sample language is included in Chapter 4.

It is also possible that people with equal priority to serve as personal representative could concur
in two people serving as co-personal representatives, but this would be unusual.

3.1.5 Successor Personal Representatives

Sometimes the personal representative appointed by the court dies, resigns, or no longer wishes
to serve. Additional paperwork must be submitted to the court asking to have a successor
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personal representative appointed. If there is a will, hopefully it names a successor personal
representative. If there is no will, then the applicant must follow the Priority of Personal
Representative rules, discussed above. The same law that governs the priority for appointment of
a personal representative applies to the selection of successor personal representatives. Section
45-3-203(H). If more than one person has equal priority to be appointed successor personal
representative, written consents to the appointment by all those with equal priority must be
submitted to the court before a successor personal representative can be appointed by the judge.

Sections 45-3-609, 45-3-610 and 45-3-613 govern successor personal representative
appointments. Also, Section 45-3-301(F) contains some language that should appear in the
pleading for a successor personal representative. The successor personal representative would
also need to submit a notarized acceptance, Form 4B-105, and new Letters, Form 4B-106 or 4B-
107.

On the next page is a sample order appointing a successor personal representative.
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Sample Order Appointing a Successor Personal Representative

IN THE PROBATE COURT
COUNTY OF
STATE OF NEW MEXICO

No.

IN THE MATTER OF THE ESTATE OF
, DECEASED

ORDER APPOINTING SUCCESSOR PERSONAL REPRESENTATIVE

This Court has received an Application for Informal Appointment of Successor Personal
Representative that seeks an Order appointing a successor personal representative. The Court
FINDS:

1. Sections 45-3-303(F) and 45-3-613, NMSA 1978 govern the appointment of a successor
personal representative of an estate.

2. The Court has reviewed the Application for Informal Appointment of Successor Personal
Representative.

3. The personal representative , appointed by the Court on :

20 , has submitted a written resignation to the Court. [or can modify to say “Proof of the
death of personal representative has been submitted to the Court.”]

4. has priority to be appointed as successor personal representative

and has submitted paperwork asking to be appointed. OR

has consented in writing to the appointment of as successor
personal representative. NMSA 1978, Section 45-3-203.

THEREFORE, THIS COURT ORDERS that:
A. The Application is granted,;

B. The appointment of as personal representative of the estate is terminated due
to his/her resignation [or death--modify order as needed]);

C. shall deliver decedent’s assets, receipts, accountings and other
information pertalnlng to the estate to the successor personal representatlve
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D. is informally appointed as the successor personal representative of the
estate of the decedent, without bond, in an unsupervised administration;

E. Letters of Administration [or Letters Testamentary] shall be issued to upon
his/her acceptance of the office of successor personal representative.

THE HONORABLE

County Probate Judge
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3.1.6 Resignation of Personal Representative

A personal representative may resign, but the resignation is not effective until a successor
personal representative has been appointed and qualified, and the assets delivered to the
successor. The personal representative who is resigning has a duty to protect the estate assets and
make an accounting to the successor personal representative (Section 45-3-610).

3.1.7 Removal of Personal Representative

Probate judges lack the authority to remove a personal representative on the motion of the heirs
(or any other interested party). A personal representative can only be removed for cause by the
district court (Section 45-3-611).

3.1.8 Bond Required of Personal Representative

Most informal probate and/or appointment proceedings do not require the personal representative
to be bonded, unless the will requires a bond. Sections 45-3-603 through 606 cover bonds. Bonds
are discussed in Chapter 10.

3.1.9 Limited Appointment of Personal Representative

On occasion a probate judge is asked to appoint a personal representative for a limited purpose,
such as to bring a wrongful death action in district court. Probate judges do not have authority to
limit a personal representative’s powers or duties. Once a personal representative is appointed
under the Uniform Probate Code, that person must perform all duties required under the Uniform
Probate Code. If someone insists that a judge should make a limited appointment, send him or
her to district court.

Probate judges can limit or specify the powers of a court-appointed special administrator,
discussed below.

3.1.10 Duties of Personal Representative

Section 45-3-703 states that a personal representative is a fiduciary who shall observe the same
standards of care applicable to trustees. A personal representative is under a duty to settle and
distribute the estate of a decedent in accordance with the terms of any probated and effective will
and the Uniform Probate Code and as expeditiously and efficiently as is consistent with the best
interests of the estate. Personal representatives who fail to perform their duties can be removed,
their actions can be undone, they can be sued, and they can be held personally liable for
misdeeds, see Sections 45-3-702 and 45-3-712. Only a district court can remove a personal
representative for cause, see Sections 45-3-611.

Section 45-3-701, et seq. lists the duties of the personal representative. Within ten days of
appointment, the personal representative is required to give Notice to Heirs and Devisees of the
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Estate and to anyone who has demanded notice (Section 45-3-705). Within three months of
appointment, the personal representative must give Notice to Creditors (Section 45-3-801) and
prepare an inventory of the estate (Section 45-3-706). The Personal Representative may also
want to publish a Notice to Creditors to limit the time an unknown creditor has to file a claim
against the estate. (This cannot be used to avoid giving notice to known or reasonably
ascertainable creditors—they must be given actual notice).

Practical Tip:

The law requires personal representatives to prepare an inventory of the property of the
decedent owned at the time of death within three months after appointment. Filing this
inventory with the court is optional. Some personal representatives do not file the actual
inventory of the decedent’s estate in the court file. Judges may instead see a “Notice of
Preparation of Inventory and Appraisal” filed. The notice states that the personal
representative has prepared the inventory as required by law and that the inventory is
available to all interested persons who request it. See Section 45-3-706.

Section 45-3-715 lists some, but not all, of the specific transactions personal representatives are
authorized to carry out. The personal representative must also pay valid creditor’s claims, pay
decedent’s federal and state income and estate taxes, pay the New Mexico family and personal
property allowances due (if any), prepare an accounting, and distribute the estate assets properly.
The personal representative must follow the provisions of the will, if any, or intestate laws, if no
will exists.

It is not the probate court’s job to monitor the personal representative’s acts. If this type of
monitoring is needed, the estate can be a supervised administration, which only the district
court can oversee in a formal supervised proceeding.

3.2 Special Administrators

Sometimes a special administrator needs to be appointed before a general personal representative
can be appointed. Most often, special administrations are sought when a time-sensitive matter
needs immediate attention, such as releasing a body for burial or cremation, cleaning out an
apartment, protecting the estate assets, etc. Some attorneys will use a special administration as a
discovery tool to find out whether a will exists and what property the decedent had. The process
may also be used to force the personal representative to take action and open the probate. Finally,
someone might need to start a probate before all renunciations, consents, or other paperwork can
be obtained. This may also be useful when someone needs to open a probate for the sole purpose
of obtaining medical records and it would be difficult to obtain the consents of all the people
with priority for appointment.

The probate and district courts have jurisdiction to appoint special administrators to act on behalf
of an estate before a regular personal representative is appointed. The special administrator has
the duty to collect and manage the estate assets, to preserve them, to account for and deliver the
assets to the personal representative once the personal representative is appointed. Sections 45-3-
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614 through 618 discuss this topic. The do-it-yourself forms do not contain language for
requesting a special administrator and would need to be modified by the applicant.

When appointing a special administrator, the probate judge does not have to follow the priorities
for appointment that apply to personal representatives. Section 45-3-203(H). The special
administrator process should not be used to get around obtaining the consents of heirs with
equal priority for appointment. For example, suppose an intestate decedent has two sons. One
son does not wish to consent to the appointment of the other son as personal representative. The
judge should not appoint one son as a special administrator. Instead, send the parties to the
district court for a formal proceeding.

Special administrators appointed in an informal proceeding do not have the power to
distribute a decedent’s assets. See Section 45-3-616. The special administrator serves more as
a “babysitter” for decedent’s property, collecting and protecting the property until a personal
representative is appointed by the court. Special administrators appointed in formal proceedings
have more powers. To make it clear that the Special Administrator cannot distribute decedent’s
assets, the order, a sample of which appears on the next page, should specifically state that the
special administrator cannot distribute the decedent’s assets. The Letters of Special
Administration should also set out any restrictions on the powers granted to the special
administrator.

The length of time that a special administrator serves may vary depending upon the needs of the
decedent’s estate and whether there is a delay in appointing a personal representative. For
example, it may take some time to obtain all necessary consents to a personal representative’s
appointment. A special administrator can protect and manage the decedent’s assets until the
personal representative is appointed.

Although not required, judges can choose to put a time limit or expiration date in the order of
appointment and Letters for the special administrator. Otherwise, the appointment of a special
administrator terminates upon the appointment of a general personal representative. Section 45-
3-618. The appointment of a special administrator is also subject to termination by resignation,
or upon removal for cause, as provided in Sections 45-3-608 through 45-3-611.

Practical Tip:

If the applicant started a case with an Application for Appointment of Special
Administrator, the court can use that same case file and number to convert the case to a
regular probate and appointment of personal representative. The judge does not need to
assign a separate case number or collect an additional docket fee. The order appointing the
personal representative (often, but not always, the same person as the special administrator)
should terminate the special administrator’s appointment and revoke their Letters.
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3.2.1 Sample Order for Informal Appointment of Special Administrator

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF

No.

IN THE MATTER OF THE ESTATE OF
, DECEASED

ORDER APPOINTING SPECIAL ADMINISTRATOR WITH LIMITED POWERS

Upon the application of , @ person known to be interested in

this estate, for the appointment of a special administrator pending the appointment of a general

personal representative; date of death being confirmed by review of decedent’s death certificate;

and upon good cause shown, the Court finds that a special administrator should be appointed.
Judges can enter relevant reason(s) above, for example:

o five days have not elapsed since decedent’s death, but an immediate appointment
is necessary to arrange decedent’s burial/cremation; or,

e all written consents to the appointment of personal representative have not yet
been obtained, but the appointment is necessary to preserve decedent’s estate;
or,

® an appointment is necessary to secure decedent’s home or apartment; or,

e any other reason that shows “good cause.”

IT IS, THEREFORE, ORDERED that is hereby appointed

special administrator of the estate of , deceased, to collect and manage the

assets of the estate, to preserve them, to account for and deliver such assets to the general
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personal representative, once he or she is appointed by the Court, and until further order of this
Court.

shall not have the full powers of a personal representative,

but shall have the power to:
[JUDGES MAY LIMIT OR MODIFY THIS LIST AS NEEDED]

1. access and secure the decedent’s home;

2. search for and notify heirs of decedent;

3. locate and preserve, including storage, other assets of decedent;

4, access and handle decedent’s mail;

5. pay decedent’s debts, including but not limited to credit card debts, as they become due;

6. access decedent’s bank accounts for the purpose of paying decedent’s debts as they become
due;

7. communicate with the Social Security Administration about decedent’s benefits and the
proper termination thereof;

8. communicate with taxing authorities, including, but not limited to, the Internal Revenue
Service and New Mexico Taxation and Revenue Department;

9. access and acquire copies of decedent’s medical records from hospitals or other health care
institutions in accordance with HIPAA privacy regulations;

10. transfer title to decedent’s vehicle with the New Mexico Department of Motor Vehicles; and

11. such other powers as may be necessary to preserve and protect decedent’s estate.

shall not have the power to liquidate or distribute decedent’s

assets. shall keep and provide a full accounting of expenditures and

income of the estate to all interested persons.
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Optional, if needed: The Court shall treat ’s Acceptance to serve as personal

representative as an Acceptance to serve as special administrator of the estate of

The Court shall issue Letters of Special Administration to upon applicant’s

acceptance of the office of special administrator.

THE HONORABLE

County Probate Judge
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3.2.2 Sample Letters of Special Administration

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY

IN THE MATTER OF THE ESTATE OF No.
, DECEASED.

LETTERS OF SPECIAL ADMINISTRATION

TO WHOM IT MAY CONCERN:

Notice is now given has been appointed to serve as the special
administrator of the estate of , and has qualified as the decedent's
special administrator by filing with the court a statement of acceptance of the duties of that
office.

shall not have the full powers of a personal representative, but shall have

the power to:

Judges can list specific powers granted to the special administrator in the Order
Appointing the Special Administrator in this space.

shall not have the power to distribute decedent’s assets, but shall
collect and manage the assets of the estate, preserve them, account for and deliver such assets to
the general personal representative, once he or she is appointed.

Issued this day of , 20

Clerk of the Probate Court

(Seal) by

Deputy Clerk
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3.2.3 Sample Order for Informal Appointment of Special Administrator,
Medical Records Only

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF

No.

IN THE MATTER OF THE ESTATE OF
, DECEASED

ORDER APPOINTING SPECIAL ADMINISTRATOR WITH LIMITED POWERS

Upon the application of , @ person known to be interested in

this estate, for the appointment of a special administrator pending the appointment of a general
personal representative; date of death being confirmed by review of decedent’s death certificate;

and upon good cause shown, the Court finds that a special administrator should be appointed.

IT IS, THEREFORE, ORDERED that is hereby appointed special

administrator of the estate of , deceased. shall not have the full

powers of a personal representative, but shall have only the power to:
Access and acquire copies of decedent’s medical records from hospitals, health care
providers, and other health care institutions or facilities that provided treatment of the
decedent prior to death and to be treated as a “personal representative” in accordance
with HIPAA privacy regulations for the sole purpose of obtaining decedent’s medical

records. [Judge can list specific health institution(s) if known.]

shall not have the power to access, liquidate or distribute any other assets

of decedent.
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The Court shall treat ’s Acceptance to serve as personal representative as an

Acceptance to serve as special administrator of the estate of . The Court shall

issue Letters of Special Administration to upon entry of this order.

THE HONORABLE

County Probate Judge
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3.2.4 Sample Letters of Special Administration, Medical Records Only

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY

IN THE MATTER OF THE ESTATE OF No.
, DECEASED.

LETTERS OF SPECIAL ADMINISTRATION
TO WHOM IT MAY CONCERN:

Notice is now given has been appointed to serve as the special
administrator of the estate of , and has qualified as the decedent's
special administrator by filing with the court a statement of acceptance of the duties of that
office.

shall not have the full powers of a personal representative, but shall have

the power to:

Access and acquire copies of decedent’s medical records from hospitals, health care
providers, and other health care institutions or facilities that provided treatment of the
decedent prior to death and to be treated as a “personal representative” in accordance
with HIPAA privacy regulations for the sole purpose of obtaining decedent’s medical
records. [Judge can list specific health institution(s) if known.]

shall not have the power to distribute decedent’s assets, but shall
collect and manage the assets of the estate, preserve them, account for and deliver such assets to
the general personal representative, once he or she is appointed.

Issued this day of , 20

Clerk of the Probate Court

(Seal) by:

Deputy Clerk
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CHAPTER 4

Probate Procedures

This chapter covers:

e Docketing cases, including whether to docket, whether to sign the order, a docketing
checklist and sequestered cases.

e Probate court forms.

e Proof of death.

e Format and handling of court pleadings.

¢ Initial probate application, including required elements and common errors.
e How to issue Letters Testamentary or Letters of Administration.

e Checklist of informal probate and appointment pleadings.

4.1 Docketing Cases

4.1.1 To Docket or Not Docket a Case?

A case is docketed once the docket fee is paid and a case number is assigned. A probate court
case cannot be docketed until the $30 docket fee is submitted via cash, check, cashier’s check or
money order. The probate judge, in limited circumstances, may waive the docket fee for reasons
of indigence. This option is rarely used.

Unless there is a substantive error in the initial application submitted by the personal
representative, cases should be docketed without delay. Substantive errors might include a copy
of a will, attempting to file a case in the wrong court, or a failure to fill out the verification on the
application. The New Mexico Court of Appeals has ruled that court clerks do not have the
jurisdiction to determine whether a case should be docketed.

In Ennis v. KMart Corporation, 131 N.M. 32 (Ct. App. 2001), a district court clerk refused to
docket the case due to an error in the caption, even though the jurisdictional elements contained
in the body of the case were correct. The statute of limitations on the case expired before an
amended complaint could be filed. The Court of Appeals upheld the trial court’s finding that the

4-1



clerk had erred in refusing to accept the complaint. The Appellate Court cited NMRA, Rule 1-
005(E) (which is now Rule 1-005(F)), which prohibits a court clerk from “refusing to accept for
filing any paper presented for that purpose solely because it is not presented in proper form as
required by these rules or any local rules or practices...” It also cited federal case law that
removed from the clerk any discretion in the decision to accept a technically deficient pleading.
“The advisory committee noted that the removal of discretion was necessary because the
rejection of pleadings for technical violations or insufficiencies is “not a suitable role for the
office of the clerk.....” Id. at 35. “Instead the rule delegates to the trial court the task of
evaluating the sufficiency of the pleadings and grants to the trial court the discretion to determine
whether to permit a party to correct any defect or to order the pleading stricken....” Id. at 35.
Further, the case states,

We hold that, under Rule 1-005(E), a court clerk lacks the discretion to reject pleadings
for technical violations and that a pleading will be considered filed when delivered to the
clerk. It is then up to the trial court to decide whether to allow a party to correct any
deficiencies or strike the pleadings.

Based on the Ennis case, the judge or staff should evaluate a case initially presented to the court,
and if it is legally sufficient, should docket the case immediately. Court staff can use a checklist
to check for critical elements before docketing a case. The judge does not have to immediately
sign the order if consents are needed or additional heirs or devisees need to be listed, but
the case should be docketed.

A sample of a Probate Court Docketing Checklist is provided below. The checklist should
particularly help those judges who have the county clerk’s office docket the probate cases before
the judge ever sees the case.

The checklist is based, in part, on the findings the judge is required to make under Sections 45-3-
302, -303 and -308 before entering a will into probate or granting an informal application for
probate. This checklist allows the staff to review the case for the required elements and to
identify any fatal flaws before accepting the applicant’s docket fee. Standardizing the procedure
for review of cases prior to docketing leads to consistency, and ensures that all cases are treated
in an even-handed manner. It also expedites the process by identifying any issues that may cause
delays in the appointment of a personal representative.

To avoid delays, probate judges may want to have several standard orders to use for issues that
arise at the time the case is docketed, such as the need to obtain consents, provide the original
will, etc.

If the application contains the required substantive elements listed on the checklist, the case
should be docketed immediately and submitted to the judge for further review. If the case
has substantive problems (such as lack of a notarized verification) the case cannot be docketed.
Pro se applicants may handwrite necessary corrections on the forms, but some attorneys may
want to take the case back to the office to make necessary corrections before submitting the case
to the court.
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The position that a judge cannot review a case until it has been docketed is supported by Rule of
Civil Procedure for the District Courts 1-005(F) (there are also corresponding rules for the
Metropolitan and Magistrate Courts) which states in part,

“The clerk shall not refuse to accept for filing any paper presented for that purpose solely
because it is not presented in proper form as required by these rules or any local rules or
practices.”

Once the case has been docketed, the case is properly before the court if the judge needs to
contact parties to the case prior to making any determinations or signing the order.

Practical Tips:

If the three-year statute of limitation during which the probate case can be filed is about to
expire and if the application is verified and the docket fee paid, assign a file number to the
case immediately, regardless of substantive or technical errors!

Some pro se applicants will submit the Verified Statement of Personal Representative
(which closes the estate) at the same time they file the initial application. The court should
not file the Verified Statement until the probate matter is complete. Once the Verified
Statement if filed, the personal representative loses the authority to act on behalf of the
estate!

4.1.2 Just Because a Case is Docketed, Must the Judge Sign the Order?

Docketing the case immediately still allows the probate judge to “...decline an application for
appointment of personal representative for any reason,” and provide a record of his or her
actions. See Sections 45-3-305, 45-3-309. The need to decline the application might arise if the
judge detects evidence of fraud, if all consents of those with equal priority to serve as personal
representative cannot be obtained, if the will is not original, or any other number of problems
that the judge identifies upon more careful review of the case.

Judges may find it useful to create a set of form orders that address common issues that delay the
appointment of a personal representative. The orders should address what action needs to be
done by the applicant to correct the issues. This helps move the case along and provides a record
of the reasons for any delays in the case.

Make sure a case is docketed before signing an order or before declining to accept it. A
judge has no power to take any action on a case until it is docketed. This also ensures that the
court has the decedent’s will (even if the will is questionable) and other documents as part of the
record to transfer to the district court if necessary.

Once a case is docketed, a probate judge cannot sign the order appointing the personal

representative and/or admitting a will to probate until all of the substantive requirements
(findings) of a probate case are met. This means the judge may have to wait to sign the order
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until receiving the original will, all consents, or a death certificate or other proof of death (if the
court requires proof of death). Section 45-3-302 says that, “Upon receipt of an application
requesting informal probate of a will, the probate or district court, upon making the findings
required by Section 45-3-303, shall issue a written statement of informal probate if at least one
hundred twenty hours have elapsed since the decedent’s death.” The findings are listed in the
order that the judge signs. Section 45-3-307 contains similar language. These findings are
discussed in more detail later in this chapter.

4.1.3 Documents Filed with Court & Redaction of Sensitive Information

Judges should also consider which documents must be docketed and placed in the file. Once the
case is filed with the court, all pleadings properly submitted for filing should be docketed. Search
requests and cover letters usually do not need to be placed in the file. However, most
correspondence (including e-mail) that addresses issues concerning the case should be filed so
that there is a record of events pertaining to the progress of the case. If judges are not sure, they
might ask themselves, “would this help someone understand what happened in this case, and
could this be important to the case in the future?” Correspondence that makes inflammatory,
criminal, or hateful accusations may necessitate transfer of the case to the district court for a
formal proceeding. Make sure that copies of these communications are sent to all parties
involved and included in the court file.

Due to restrictions on public records, the judge and staff should make sure that no sensitive or
protected medical information is included in the court file. Because of regulations restricting the
disclosure of social security numbers, the judge or staff should carefully review documents
submitted to the court for any social security numbers or other private information. The judge or
staff may need to redact, or black out, social security numbers, bank account numbers, or other
protected information. Some county clerks have computer software that redacts selected
information, and the clerks may offer useful information to judges about redaction methods.

When possible, the redaction should be done on a copy of the document, leaving intact all the
information contained in the original document. Never redact information on an original will.

It is good practice to make a second copy of the document after redacting the information to
make sure that the information cannot be read when held up to the light, or in cases where
correction fluid or tape is used, that it cannot be removed.

If an attorney or pro se party submits pleadings to the court that contain private information, the
judge or staff may want to ask them to resubmit the pleadings or ask them to redact the
information themselves. Protected information, public record and confidentiality issues are
discussed in detail in Section 4.3.2 below and in Chapter 6 of the manual.

(See the next page for a Docketing Checklist.)
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4.1.4 Docketing Checklist

o 00 oo 0o Oooopooo

o0l O

PROBATE COURT DOCKETING CHECKLIST

Name of decedent Expedite?
Applicant’s name Issues?
Statement of applicant’s relationship to decedent
Date of decedent’s death and age at time of death
Statement of domicile is in County OR
Decedent did not live in New Mexico, but owned property in County and
30 days or more have elapsed since decedent ‘s death (Section 45-3-307(A))

Death Certificate has been submitted or will be submitted

Information regarding domicile, marital status, date of death and age at time of death
matches information provided in Application or can be corrected

Spouse, children, heirs and devisees are listed (even if incomplete addresses)

If there is a will, the date the will was executed

If a will is submitted, submitted will is original, not a copy

The heirs and devisees listed in the will match the heirs and devisees listed in the
application or information can and will be corrected

Demand for Notice box is checked or can be checked by court

Five days (120 hours) have elapsed since decedent’s death (if not, case can be
docketed, but judge cannot sign order appointing PR until 120 hours after death)

No more than 3 years have elapsed since decedent’s death; if there is no will and it
has been more than 3 years, application needs to contain a statement that he/she is
opening probate to confirm title to property

Probate Court has jurisdiction to act, and case does not involve determination of heirs,
missing heirs, trusts, formal probate (see Section 45-1-302)

Any required consents are attached or can be obtained

Application is signed by applicant or attorney

Application includes a notarized verification with applicant’s signature

Docket fee is submitted or L waived for indigence by the court (judge only)

If any of the above is NOT true, judges should not docket the case, but should
inform the attorney, runner, or pro se applicant of the problem.

If a case meets the above requirements, judges should docket the case even if it contains
any of the following technical errors:

o000 00

Lack of conformity of form, such as margins, style, etc.
Technically deficient pleading

Wrong forms, intestate instead of testate or vice versa
Wrong court caption

Ages of minor heirs/devisees/children missing

Personal Representative failed to list self on application
Incomplete addresses for heirs/devisees, etc.
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4.1.5 Sequestered Cases

Probate case files are public record, open to anyone to view. Occasionally, a probate case may
need to be sequestered (kept locked and confidential). This issue can arise in cases involving
domestic violence or other safety issues where the identity and location of a personal
representative or other interested party needs to be kept confidential. The person seeking to
sequester the case should provide a police report, court order, or other evidence of the danger of
revealing their identity. The judge must decide whether the safety of the person involved is more
important than the public’s right to view the case file.

Once the probate judge is convinced that the case should be sequestered, only the following
information should appear on the docket sheet:

Docket Number

Date of Filing

Judge’s Name

Payment of Docket Fee, if applicable

The statement, “Case sequestered. May only be viewed pursuant to written court
order.”

The names of the decedent, personal representative, and attorney, if any, should not appear
anywhere on the docket sheet or in the public record. The case file should be kept in a secure,
locked cabinet, drawer, or other location. The case file can only be viewed by someone with a
written court order from the probate court.

This issue arises rarely, and the sequestered status should be used sparingly, if at all.

4.2 Probate Court Forms
4.2.1 Pro Se (Do-It-Yourself) Probate Forms

The New Mexico Supreme Court approved do-it-yourself probate court forms for use by the
public without the assistance of an attorney. These forms are published as part of the New
Mexico Rules Annotated under Section 4B-001, et seq. Some attorneys also use these forms.

Copies of the do-it-yourself forms can be obtained:

e As packets, sold by the probate courts for $5 each packet.

e From the Internet, forms can be found at:
www.nmcourts.com (Click on Legal Forms, then Probate Court).
http://www.bernco.gov/probate-judges-office/ (click on “Probate Forms,” then
click on NM Supreme Court Probate Forms).

e From the New Mexico Rules Annotated, Volume 1, Probate Court Forms, Rules 4B.
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The probate forms must be downloaded individually. People often have problems with this. They
may appear at the probate court, having downloaded only the application. If the judge or staff
speaks with them before they download the forms, make sure the applicants know that they will
need the forms for the Application, Order, Acceptance and Letters. All four of these forms
should be filed at the beginning of the case.

In addition to the actual probate forms, the rules contain many useful instructions and procedures
that should aid applicants. It is helpful to explain the numbering process to people who inquire
about the process. That is, Form 4B-003 contains instructions; 4B-101 or 4B-102 is the initial
application. Make sure applicants understand that although the initial forms are what they need
to open the case, once they have been appointed, they will need to use additional forms for
notices, inventory, and to complete the probate process.

Judges may find it helpful to create a detailed checklist of what documents people need to submit
at each stage of the proceeding to save time and help people better understand the probate
process. When selling forms packets, it is helpful to put “STOP” signs between the different
stages of the probate process to make sure that the proper forms are submitted at each stage of
the proceeding.

Because the probate court staff signs documents on behalf of the court, they cannot notarize
documents that applicants file with the court. If no one in the county offices notarizes
documents, make sure people are aware of this before they visit the court. Banks, investment
companies, office supply companies, and other businesses may provide notary services. Chapter
10 contains information about allowable notary fees.

Pro se parties often refer to the form number when asking questions. For clarity, ask them to
refer to the name of the form.

Make sure people are using the correct forms:

e Testate Forms (for when there is a will).
e Intestate Forms (for when there is no valid will).

Here is a list of the rules governing probate forms approved by the New Mexico Supreme Court:

4B-001 Probate court forms; short title; limited purpose of forms; cautions regarding use of these
forms.

4B-002 Probate definitions.

4B-003 General instructions for probate forms.

4B-011 General instructions for probates when there is no will.

4B-012 Explanation of forms and how to complete; specific steps if no will has been found.
4B-021 General instructions for probates when there is a will.

4B-022 Explanation of forms and how to complete; specific steps to probate a will.

4B-101 Application for informal appointment of personal representative (no will).

4B-102 Application for informal probate of will and for informal appointment of personal
representative (will).

4B-103 Order of informal appointment of personal representative (no will).
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4B-104 Order of informal probate of will and appointment of personal representative (will).
4B-105 Acceptance of appointment as personal representative (will) (no will).
4B-106 Letters of administration (no will).

4B-107 Letters testamentary (will).

4B-201 Notice of informal appointment of personal representative.

4B-202 Proof of notice.

4B-301 Notice to known creditors.

4B-302 Notice to creditors.

4B-401 Inventory.

4B-501 Accounting.

4B-502 Verified statement of the personal representative.

4B-503 Application for certificate of full administration.

4B-504 Certificate of full administration and release of property lien.

4B-601 Affidavit of poverty and indigency.

4B-602 Order allowing free process.

4.2.2 Other Probate Forms

Some attorneys may submit forms from old probate manuals, law seminar handouts or pleadings
based upon the requirements set out in the probate code. Any forms that meet the requirements
for informal probate or appointment proceedings in New Mexico may be accepted by the probate
court. Two sample application forms the probate judge may encounter are included near the end
of this chapter.

4.3  Proof of Death

4.3.1 How Does a Judge Know the Decedent has Died?
The judge has the following options:

e The judge can take the applicants’ word for it since they signed the application under
oath.

e The judge can require proof of death, usually a death certificate or letter from the
Office of Medical Investigator (OMI).

e |f other evidence is unavailable (or the judge wants further information) the judge
may accept obituaries, funeral home documentation, etc. from the applicant.

e Judges have the power to require a death certificates in all probate cases filed,
including cases submitted by attorneys and pro se applicants. Judges should be
consistent in their requirements to show that they are acting in a fair and impartial
manner.



4.3.2 Death Certificates

Funeral service practitioners who assume custody of a dead body have responsibilities under the
law to (1) file the death certificate; (2) obtain the personal data from the next of kin or the best
qualified person or source available, and (3) obtain the medical certification of cause of death.
Section 24-14-20. Not all information is always accurate on the death certificate.

Although judges may review death certificates, Section 24-14-27A NMSA prohibits a person
from allowing the public to inspect the death certificate. It reads:

It is unlawful for any person to permit inspection of or to disclose information contained
in vital records or to copy or issue a copy of all or part of any record except as authorized
by law.

It is permissible for the probate judge to request and review the death certificate, but it should not
be included in the court file. The Bernalillo County Probate Court has removed previously filed
death certificates and replaced them with the Certificate of Review discussed below. The
removed original death certificates are stored in a locked cabinet, secure from public view.

Practical Tip:

Section 24-14-29 sets fees that the New Mexico Vital Records Office can charge for
producing certified copies of birth and death certificates. The fee for each search of a vital
record to produce a certified copy of a death certificate shall be five dollars ($5.00) and
shall include one certified copy of the record, if available, Section 24-14-29C.

Section 14-8-9.1F states, “Death certificates that have been recorded in the office of the county
clerk may be inspected, but shall not be copied, digitized or purchased by any third party unless
fifty years have elapsed after the date of death and the cause of death and any other medical
information contained on the death certificate is redacted, in addition to redaction of protected
personal identifier information. Death certificates and other vital records recorded in the office
of the county clerk are exempt from the restrictions contained in Subsection A of Section 24-14-
27 NMSA 1978. The act of recording a death certificate in the office of the county clerk is
considered a convenience; provided that no person shall be required to record a death certificate
in the office of the county clerk to effect change of title or interest in property.”

Further, NMSA Section 57-12B-3D prohibits businesses from disclosing social security numbers
to the public. The statute reads:

D. A company acquiring or using social security numbers of consumers shall adopt
internal policies that:

1) limit access to the social security numbers to those employees
authorized to have access to that information to perform their duties; and

(2) hold employees responsible if the social security numbers are
released to unauthorized persons.
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Although the probate courts are not technically a business, the New Mexico Administrative Code
(NMAC) contains similar provisions for probate case files. See specifically 1.17.230.804.E

1.17.230.801 PROBATE CASE FILE:

A Program: probate matters
B. Maintenance system: numerical by docket number
C. Description: record of probate proceedings before the court. File may contain petition,

will, death certificate, notice to creditors, bonding documents, letters of administration, claims, proposed
distributions, settlements, orders of appointments, orders of distribution, correspondence, memoranda,
etc. File includes probate court case files forwarded from county clerk's office or probate judge.

D. Retention: permanent
E. Confidentiality: may contain materials covered by protective order or sealed materials
F. Nota bene: No probate case file shall be microphotographed without probate docket

sheet.
[1.17.230.801 NMAC - Rp 1.17.230.191 NMAC, 2/18/2003]

1.17.230.802-1.17.230.803 omitted

1.17.230.804 PROBATE DOCKET SHEET:

A Program: probate matters
B. Maintenance system: chronological by date of filing
C. Description: record of documents and events in a probate case. Record may show clerk,

judge, court type, date filed, time filed, number of pages, case number, decedent's name, social security
number, date of death, attorney, waiver, judgment, court cost, etc.

D. Retention: until filed in probate case file

E. Confidentiality: Social security numbers shall not be released to the public
per supreme court order 8000, dated April 5, 2001 [emphasis added], and federal Privacy Act
of 1974, 5 USC Section 552a note Section 7.
[1.17.230.804 NMAC - Rp 1.17.230.194 NMAC, 2/18/2003]

1.17.230.805 INDEX OF PROBATE DECEDENTS:

A Program: probate matters

B. Maintenance system: alphabetical by decedent’s name

C. Description: yearly alphabetical listing by decedent’s name cross-referencing to docket
number. Listing may show name of decedent, docket number, etc.

D. Retention: permanent

E. Nota bene:

(1) Courts having automated systems that provide access by defendant name, are not required to
produce annual paper indexes. However, a five-year paper index shall be produced and forwarded to state
archives.

(2) Paper indexes produced prior to automation shall be microphotographed (imaged)
with a copy forwarded to state archives.

[1.17.230.805 NMAC - Rp 1.17.230.195 NMAC, 2/18/2003]

Because of above statutes and rules, the probate courts must maintain the confidentiality of death
certificates submitted to the court. The original death certificate (or Pending Letter from the
Office of the Medical Investigator) should be submitted to the court, but should not be filed in
the court record.
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Reviewing the death certificate is important to the probate judge in determining the decedent’s
death, as well as decedent’s domicile, marital status, date of death, whether five days have
passed since the death, etc. The probate judge reviews the death certificates in each case. The
judge fills out two copies of the “Certificate Acknowledging Receipt and Review of Death
Certificate” form, filing one copy in the court record and giving the other copy, endorsed by the
court, to the attorney or applicant. Some attorneys familiar with the process submit their own
certificate. The death certificate is then returned to the attorney or applicant. The actual date of
death is no longer included in the certificate signed by the judge, although that date is required
on the initial application.
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STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF

NO.

IN THE MATTER OF THE ESTATE OF
, DECEASED

CERTIFICATE ACKNOWLEDGING RECEIPT AND

REVIEW OF DEATH CERTIFICATE

l, , County Probate Judge, acknowledge

having reviewed the death certificate in the above-captioned probate action, having confirmed
the date of decedent’s death listed on the application is correct, and having returned said death
certificate to the personal representative or attorney for the estate.

[In some cases, a death certificate is not available pending an investigation by the Office of the
Medical Investigator into the cause of decedent’s death. In those cases judges can modify the

language to read: I, : County Probate Judge, acknowledge having

reviewed the Pending Letter from the Office of Medical Investigator in the above-captioned
probate action, having confirmed the date of decedent’s death listed on the application is correct,
and having returned said Letter to the personal representative or attorney for the estate.]

WITNESS my hand and seal of the Probate Court on this day of ,

20

THE HONORABLE

(SEAL)

County Probate Judge
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When the alleged deceased person is missing, only the district court has jurisdiction to hear the
case. Section 45-1-302A(2). Probate judges may be asked to declare a person dead. Probate
judges cannot accept these cases; only the district court has the power to declare someone dead.
See Section 45-1-107.

The death certificate contains information that is useful when reviewing the initial
application, such as the decedent’s:

e Name.

e Date of death and age at time of death (which must be included in the initial
application).

e Marital status (such as, whether there was a deceased spouse).

e Domicile.

Practical Tip:
Make sure the date of death and date of birth on the death certificate matches the date of
death and age at time of death listed in the initial application.

4.4 Format and Handling of Court Pleadings

Estate papers (called pleadings), the original will, if any, and proper payment are presented
together to the court for review and appointment of the personal representative and/or probate of
the will, if any. The initial application must be signed by the applicant in the presence of a notary
public and should include an original death certificate, if required by the judge. Applicants must
submit complete, accurate, and truthful pleadings to the court.

If, for any reason, the court does not accept the estate, all payments and pleadings are returned to
the applicant. After a case is accepted for filing, a receipt should be given to the filing party for
all monies submitted to the court. After the court dockets the probate case, no refunds are
possible.

Each pleading should be presented in order with exact copies clipped behind the original.
Usually an original plus one to three copies are presented with each pleading filed throughout the
case. Extra copies of Letters Testamentary or Letters of Administration are often submitted. The
court keeps the original and returns endorsed copies to the filing party.

The original pleading is file-stamped in the upper right hand corner of the first page in
substantially the following manner:

FILED IN MY OFFICE THIS

(DATE WHEEL)

County Clerks's Name
COUNTY CLERK




Some courts use a stamp with a ‘date wheel’ that allows the date to be changed daily.

Copies of all pleadings are endorsed-stamped in the upper right hand corner of the first page in
substantially the following manner:

ENDORSED
FILED IN MY OFFICE THIS

(DATE WHEEL)

County (lerts’s Name
COUNTY CLERK

Unless specifically provided to the contrary in the Probate Code, or unless inconsistent with its
provisions, the Rules of Civil Procedure govern formal and informal proceedings under the code.
Section 45-1-304. The do-it-yourself probate court forms follow the Rules of Civil Procedure for
the district courts. Other forms and paperwork submitted by attorneys, applicants, or others
should follow the basic rules for the format of court pleadings.

HOWEVER, remember that technical errors and errors in the form of the pleadings are
not grounds to reject a case from being filed. Cases that meet the basic substantive
requirements listed on the Docketing Checklist discussed above should be docketed.

Form of papers.
Rule 1-100 of the Rules of Civil Procedure for the District Courts states that all pleadings and
papers should:

(1) be clearly legible;

(2) be printed on one side of the page;

(3) be on good quality white, 8 ¥2 by 11” paper;

(4) have left margin 1”; top and bottom margins 1 1/2”; right margin 1;”

(5) have consecutive page numbers at the bottom;

(6) be stapled at the upper left hand corner;

(7) leave a space of 2 1/2” by 2 %2 on upper right-hand corner of the first page of each

pleading for the clerk’s recording stamp;
(8) typed or printed by using at least a 12-point typeface; and
(9) be double-spaced, except for quotations and footnotes.

Pleadings and papers; captions.

Rule 1-008.1 of the Rules of Civil Procedure for the District Courts states that all pleadings and
papers shall have a caption or heading which includes the name of the court. According to Rule
1-008.1, for district courts the caption should read as follows:
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State of New Mexico
County of
In the Probate Court

However, the pro se Probate Court forms list the caption as:

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY

Pleadings shall also include the name of the parties, such as:

In the Matter of the Estate of
(name of decedent), Deceased.

Finally, the caption should include a title that describes the cause of action such as — Application
for Informal Probate of Will and for Informal Appointment of Personal Representative.

Rule 1-011 of the Rules of Civil Procedure for the District Courts governs the signing of
pleadings, motions and other papers. When filing official documents in the courts, all pleadings
and others papers shall be signed by the applicant, or the attorney representing the applicant or
personal representative. If the applicant/party pro se submits the paperwork, he/she must include
the complete mailing address and telephone number under each original signature. If the attorney
submits the paperwork, then he or she must sign the pleading below the applicant’s signature to
indicate that he or she represents the applicant. By doing this, if there are any questions, all
inquiries will go to the attorney representing the personal representative or the party pro se.

Practical Tip:
Remember that the Supreme Court rules (i.e., the pro se probate forms) require the initial
Application, Acceptance and Verified Closing Statement to be signed and notarized.

The statutory docket fee to file for informal probate in the probate court is $30.00. Judges or staff
should not charge any other fee to file a probate.

Fees can be charged for copies and certifications. Probate court may charge $0.50 per page for
copies and $.50 per document certification. An authentication fee is $1.50 for each packet of
documents that is authenticated. However, judges should check with their county clerk’s office
to verify the amount charged for photocopies, etc. Judges need to be consistent in the fees that
they charge and who gets charged for copies. Governmental agencies are generally exempt from
these fees. Depending on the county, probate courts may accept cash, checks, money orders,
cashier’s checks, debit/credit cards, or online payments.
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4.5 Initial Probate Application

Reviewing the accuracy and completeness of court pleadings is one of the probate judge’s most
important duties. Once the judge determines that the initial application is correct and complete,
he or she can admit the will, if any, and sign the order opening the probate and appointing the
personal representative. Section 45-3-301, a key section of the Probate Code, outlines the
required contents of the initial informal probate or appointment application. The do-it-
yourself forms and other probate forms were created based on Section 45-3-301.

In a testate (with a valid will) case, the first pleading is called the “Application for Informal
Probate of Will and for Informal Appointment of Personal Representative.”

In an intestate (no valid will) case, the first pleading is called the “Application for Informal
Appointment of Personal Representative.”

Practical Tip:

Applicants may ask to submit one probate application for two related decedents, such as a
husband and wife. Although this used to be done in earlier times, tracking two decedents in
one case is difficult. Problems also arise when the decedents died at different times,
sometimes years apart; or different laws apply due to the length of time since death; or
decedents have children from prior marriages, etc. Probate courts should require a separate
case for each decedent.

4.5.1 Required Elements

On the initial application, the probate judge should make sure the following elements are
present:

1. Is the court caption correct? It should read:

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY (with correct county name filled in)

or similar language.

e Sometimes the court captions on all the forms incorrectly say DISTRICT COURT.

2. Name of Decedent

e Does decedent’s name (in the caption and within the pleading) match the name on the
death certificate?

e Sometimes lawyers who use forms from past clients inadvertently list the names from
the prior case.
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The death certificate and/or pleadings may also indicate any AKAs used by the
decedent.

3. Applicant’s Statement of Interest in the Estate

The applicant is almost always the same person as the Personal Representative. The Personal
Representative (who will conduct the decedent’s estate business once he/she is appointed by the
court), must obtain legal authority from the court before acting. Once the judge signs the order
and issues the Letters, the personal representative can proceed with estate business.

The applicant must state his/her name, the decedent’s name, and the applicant’s relationship to
the decedent (the reason he/she is qualified to apply to start the probate). The do-it-yourself
forms list several reasons, which the applicant can check off. They should only check off the first
thing that applies. Other forms may state these details in paragraph form.

4. Things for the Judge to Check re: Personal Representatives

If there is a will, is the personal representative who is applying named as first choice?

o If no, have proper renunciations/consents been filed? (For more details, see
information about Personal Representatives in Chapter 3.)

If no will, are there several people who have equal priority?

o If yes, have they all signed proper renunciations and concurrences?

o Ifnot, have they at least signed the “I consent to the appointment of the personal
representative listed above” section of the do-it-yourself forms?

o The do-it-yourself forms do not allow for this, but all persons with equal priority
can nominate a third party to serve as personal representative.

Is the personal representative with highest priority applying?

o If no, must go to formal probate, see Section 45-3-203(E).

S. Decedent’s Date of Death and Age at Time of Death

Both the date of decedent’s death and decedent’s age at death must be stated in the
application.

The death certificate is a way good to “double check” this information (i.e., do the
date of death and age on death certificate match date of death and age listed in
application?).

6. Domicile

The county and state of domicile at the time of decedent’s death must be listed in the application.

Does the death certificate say that the decedent was domiciled in your county?
Does domicile on the death certificate match the domicile stated in the application?
Does the will, if any, say that the decedent is domiciled in your county? (It's okay if
the will doesn’t because judges can admit valid wills from other states, counties, or
countries.)
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Practical Tip: If the decedent was not domiciled in New Mexico, then a statement
showing venue is required. Section 45-3-301(A)(3).

7. List of Spouse, Children, Heirs and Devisees

The application must list decedent’s spouse, children, heirs and devisees, together with their
complete address, city, state, and zip code. Ages of minor children should be listed but no other
ages are required. If the applicant is a spouse, child, heir or devisee of the decedent, then the
applicant must also list himself/herself.

Who are the Heirs?

Section 45-2-103 lists the priority of heirs to inherit an intestate estate. This statute also gives
guidance about which heirs must be listed in the initial application:

e Ifdecedent is married, decedent’s spouse is an heir.

e Decedent’s children, by representation, include
o all of decedent’s biological children, if any; and
o children adopted by decedent, if any.

e |f one or more of decedent’s children have died, all children of the deceased child or
children are also heirs of the decedent's estate.

e I[fthe decedent had no spouse or children, decedent’s parents are the heirs, if both
survive, or the surviving parent if only one survives.

e [fthe decedent also has no surviving spouse, children, or parents, then decedent’s
brothers and sisters are the heirs; (if one or more of decedent’s siblings has died, the
children of the deceased sibling(s) are also heirs of the estate).

e |f the decedent has no children, parents or siblings, the decedent's grandparents are
the heirs--if the grandparents are deceased, their children (decedent's aunts and
uncles), are the heirs of the estate.

e |f the decedent has no children, parents, siblings, or grandparents, or descendants of
grandparents, then the children of decedent’s deceased spouse or spouses may be the
heirs of the estate, See Section 45-2-103B and 45-2-103C.

If none of the above people exist or can be found, the estate “escheats” to the state school fund

(Section 45-2-105). In cases where it is impossible for the probate judge to determine who the
heirs are, the case should be transferred to the district court for a formal proceeding.
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Practical Tips:
Often the applicants (personal representatives) fail to name themselves, even if they are a
spouse, child, heir or devisee.

If the will leaves property to a trust, the trust/trustee should be listed in the application along
with the spouse, children, and devisees.

The names and complete addresses of the surviving spouse, children, heirs and devisees
must be listed in the application, along with the ages of any minor children. The heirs are
determined according to the above criteria.

For example, if the decedent had no spouse, but had children, the applicant lists the children (and
children of any deceased children) and stops. If the decedent had no spouse or children, the
applicant lists the parents, if any. If the applicant had no parents, then the applicant lists the next
level of heirs, and so on. All devisees (people or entities named as beneficiaries in a Will) must
also be listed, but not alternate devisees.

If the applicant does not know who or where some of the heirs are, he has a duty to perform a
reasonably diligent search for them. In New Mexico, any heir who fails to survive a decedent by
120 hours (5 days) is deemed to have died before the decedent. See Chapter 10 for more
information regarding missing heirs.

Important Notes:
An individual who feloniously and intentionally kills a decedent is barred from inheriting
decedent’s estate, even if included in decedent’s will. Section 45-2-803(C).

An ex-spouse is also barred from inheriting decedent’s estate, unless a court order or
contract states otherwise. Section 45-2-804(B). Exception: a decedent could execute a new
will after the divorce date, including the ex-spouse as a devisee. Remember the rule,
discussed in Chapter 3, in New Mexico is that if one spouse dies during the pendency of a
divorce, the divorce and related proceedings continue to the conclusion as if both parties
have survived. A case with this issue should be transferred to the district court for a formal
proceeding.

Other Possible Heirs?

Spouse from whom the decedent was separated—Yes

Divorced spouse—No (but terms of the divorce decree may stipulate otherwise)
Fiancée or Significant other—No

Adopted child—Yes

Children adopted by strangers—No

Children of the half blood—Yes

Children adopted by spouse of natural parent—Yes (see Sections 45-2-115 and -118)
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e Foster children—No
e Biological children born outside of marriage—Yes
e Children born after the death of a parent—Yes

Practical Tip:

When people share only one parent in common, they are of the half-blood. For example,
Tom married Didi and had a son by that marriage. After Didi’s death Tom married
Evangeline and had another son with her. The two sons are half-brothers. In New Mexico the
half-brothers would inherit from Tom’s estate the same share they would inherit if they were
of the whole blood. See Section 45-2-107.

A child may inherit from the estate of a parent who refused to support them, but a parent who has
refused to support a child cannot inherit from the estate of that deceased child. See Section 45-2-
114 for details.

Some judges review decedents’ obituaries to determine whether all of the decedent’s heirs have
been listed on the initial application submitted to the court. The Code of Judicial Conduct, Rule
21-209C states, “A judge shall not investigate facts in a matter independently, and shall consider
only the evidence presented and any facts that may properly be judicially noticed.” It is unknown
whether “judicially noticed” would include obituaries. If a judge was concerned that an applicant
had not listed all of the heirs, the judge could order the applicant to submit the decedent’s
obituary and to list all of the heirs before the judge would sign an order appointing a personal
representative. Rule 21-209, commentary [6] further states, “The prohibition against a judge
investigating the facts in a matter extends to information available in all mediums, including
electronic.” appears to prohibit computer searches, as well as paper searches.

Judges will probably see the terms per stirpes (the share of each deceased child is divided among
his/her surviving descendants, see Section 45-2-709) or by representation (the shares of
deceased descendants are pooled and divided into equal shares based on number of surviving
descendants of deceased descendants on that level, see Section 45-2-106) when reviewing cases.
By Representation is the concept used in New Mexico when there is no will, but judges may
also see the term per stirpes used in a will.

Per Stirpes/By Representation Example: Bob died, leaving an estate of $300,000. He had no
surviving spouse. Bob had three children, two of whom are deceased. Child 1 is living and has 2
children; Child 2 had three children; Child 3 had one child.

Living Deceased Deceased
Child1l Child2  Child 3

¢ ¢ ¢

00 000 0]

Under either concept, Child 1 inherits $100,000. Child 1's children inherit nothing because Child
1 is still alive.
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Under per stirpes, Child 2's three children would split Child 2’s $100,000, each receiving
$33,333.33. Child 3's child would receive Child 3’s entire share of $100,000.

Under by representation, the shares of Child 2 and Child 3 ($200,000) would be added together
and then split equally among their four children, each receiving $50,000.

Being able to identify the heirs is important because New Mexico law requires the heirs of
an estate to be listed in the application even if the heir is omitted from a will or specifically
disinherited. Personal Representatives of the Estate are also required to give decedent’s spouse,
children, heirs, and devisees notice of their appointment within ten days of their appointment.

This is required so that heirs are informed about the probate and have an opportunity to challenge
the will or appointment of personal representative. If a will were proved to be invalid, the heirs
would inherit the estate.

Practical Tip:

Probate courts do not have jurisdiction to preside over contested cases. If an heir decided to
challenge the informal probate filed in probate court, the judge would need to transfer the
case to district court (see Chapter 7 for information on transferring cases to the district court)
for a formal proceeding.

8. Check Information about Will, if any

e s it the original will or an authenticated copy probated in another jurisdiction
(Section 45-3-301(B)(1))?

o If no, must go to formal probate, see Section 45-3-402(A)(B).

e Does date on will match date of will stated in application?

o Check date will is signed—sometimes they accidentally pick up notary’s
expiration date listed at very end of will instead of date will was signed,;

o Do not worry if notary’s commission has expired by the time the judge sees the
will. As long as the notary’s commission was current at the time the will was
signed, it is OK.

e Sometimes the will is undated, has two different dates, or the date in the application is
wrong (an undated will is not invalid, but it makes it difficult to determine which is
the current will).

e Is will signed by testator or someone in the testator’s conscious presence and by the
testator’s direction?

e Did two witnesses also sign?

e [s there language in will that says the witnesses and testator were all in each other’s
presence and watched each other sign, as required by Section 45-2-502? If not, the
judge has the discretion to enter an order for a sworn statement or affidavit of any
person having knowledge of the circumstances of execution, whether or not the
person was a witness to the will. Section 45-3-303(C).
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e Probate court staff should stamp all original wills that are admitted with a stamp that
says “Approved and Duly Admitted to Probate this day of ,
20 . Probate Judge.” Other probate courts record
the original will in the county clerk’s records after a case is filed, but this is not
recommended.

e A will must be declared in the order to be valid by the probate or district court
(Section 45-3-102).

Probate judges may be asked to admit both a will and a codicil to probate. Since the codicil only
amends a prior will, the judge can amend the order of appointment to read, “The will of the
decedent , dated , as amended by codicil dated , 1S
informally probated;”

Note: The application should contain several statements about the will, its being validly
executed, and that there is no evidence of revocation (see Section 45-3-301(B)).

What if the Will is Invalid?

Probate judges may be presented with wills that are not valid. Perhaps the will is was not
witnessed or only contains the signature of one witness. The judge can enter an order requesting
a sworn statement or affidavit from anyone who has knowledge of the circumstances of
execution, whether or not the person was a witness to the will. Section 45-3-303(C). If no further
evidence is submitted, the judge should include the will as an exhibit in the case file but not
admit it to probate. The judge should amend the intestate order appointing the personal
representative and state why the will is invalid and was not admitted to probate. Letters of
Administration should be issued. If a dispute arises over whether or not the will is valid, the
probate judge should transfer the case to the district court for a formal proceeding.

9. Additional Intestate Requirements

If no will exists, then the application must state, “after the exercise of reasonable diligence, the
applicant is unaware of any unrevoked testamentary instrument relating to property having a
situs in New Mexico....” See Section 45-3-301(D)(1) What this means in English is, “I looked
really hard and could not find a valid will.” The do-it-yourself forms say, “I have looked
carefully and thoroughly for a will of the decedent and did not find one. | believe that the
decedent died without a will.”

Intestate applications must also include (per Section 45-3-301(D)(2)):

e The priority of the person whose appointment is sought; and
e The names of any other person having a prior or equal right to the appointment.

10.  Statement re: Other Personal Representatives

The application includes language identifying and indicating the address of any personal
representative of decedent appointed in New Mexico or elsewhere. Usually, there is not one, so
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the application will instead state “No other personal representative has been appointed in New
Mexico or elsewhere” or similar language.

11. Demands for Notice

The application should state whether any demands for notice of the probate have been received
or filed. While the forms currently say that the applicant checked with the district court and the
probate court, probate courts do not accept demands for notice until a case is opened. But the
district court can accept a demand before a probate is filed. The applicant is required to check
with the district court before filing the initial application to ask whether any demands for notice
have been filed concerning the decedent. See Section 45-3-204. If the applicant has not checked
for demands for notice at the district court, the probate judge or staff can call the district court
and inquire if any demands for notice have been filed for the decedent. Some district court
employees are not familiar with this process. The judge or staff may need to inform the applicant
that his/her duty is fulfilled by inquiring about a demand for notice.

12. Time Limits

e Have 120 hours (5 days) passed since decedent’s death? If not, the judge must hold
the case until five days have elapsed, see Sections 45-3-302, 45-3-307(A). If an
emergency situation exists, the judge may appoint a Special Administrator to protect
the assets of the estate (see Chapter 3 for information on special administrations.)

e If decedent is non-resident, court shall delay order of appointment for thirty
days, with limited exceptions, following the date of death (Section 45-3-307(A)).

e Have more than 3 years elapsed since decedent’s death?

o If“yes,” the judge may have jurisdiction under Section 45-3-108(A)(4) in an
intestate proceeding;

o If“yes,” and a will exists, applicant must proceed in district court in a formal
testacy proceeding

The Uniform Probate Code covers four types of probate cases:

Informal probate (a will is submitted).
Informal appointment (no will is submitted).
Formal testacy (a will is submitted).

Formal appointment (no will is submitted).

el A

These four distinctive terms appear throughout the probate code. See Sections 45-3-108, 45-3-
301, 45-3-303, 45-3-308, 45-3-401, 45-3-414 as examples.

More than Three Years Since Decedent’s Death—Section 45-3-108
The general rule is that probate cases must be filed within three years of a decedent’s death.
Section 45-3-108(A) contains some exceptions to the three-year rule. Section 45-3-108(A)(4)

gives probate courts jurisdiction to open an informal appointment in an intestate proceeding
more than three years after a decedent’s death. This exception can only be used in the probate

4-23



courts for intestate estates without a valid will. The personal representative has no right to
possess estate assets other than to confirm title to the appropriate successors. Confirming title
might include preparing a personal representative’s deed to pass real property to the decedent’s
heirs, changing the name on decedent’s account to the names of the heirs, or obtaining medical
records. Paragraph 8 of Form 4B-101 of the do-it-yourself probate forms contains this option,
and the applicant would need to check the correct box in Paragraph 8 if more than three years
have passed since the decedent’s death. Because more than three years have passed since the
decedent’s death, the personal representative does not need to give creditors notice of the
proceeding.

The probate judge’s authority is the same as for any other probate. The judge signs the order,
Form 4B-103, and can modify Paragraph 7 to read, “It appears from the application that this
proceeding was commenced within the time limitations prescribed by the laws of the State of
New Mexico due to the exception listed in Section 45-3-108(A)(4), NMSA 1978, allowing the
personal representative to confirm title to the successors to an estate more than three years after a
decedent’s death.” The court then issues Letters of Administration to the personal representative.
The Letters give the personal representative the power to transfer decedent’s asset(s) to the
successors, i.e. the people, other than creditors, who are entitled to the property of the decedent.
See Section 45-1-201(A)(50). The Letters should mirror the language of 45-3-108(A)(4) stating
that “the personal representative has no right to possess estate assets beyond that necessary to
confirm title in the successors to the estate and claims other than expenses of administration may
not be presented against the estate.”

A “formal testacy” or “formal appointment” may be commenced more than three years after
death for certain purposes, but only the district courts have jurisdiction over formal cases. The
district court judge must decide whether to admit a will to probate more than three years after a
testator’s death. Probate judges lack jurisdiction to make this determination since they are limited
to presiding over informal cases.

13. Ending Requests
At the end of the application, the applicant will ask the court for certain things:

e To enter an order informally probating decedent’s will, if a testate case;

e To informally appoint the applicant as personal representative;

e (usually) To allow the personal representative to serve without bond, in an
unsupervised administration (Note: the probate court does not have jurisdiction over
supervised probates);

e To issue Letters Testamentary or Letters of Administration to the personal
representative.

e Some catch-all phrase about “any other relief as the court believes appropriate.”

14.  Verification (Section 45-3-301(G))

All applications must be verified! This means the applicant must state, under oath, that the
statements in the application are true to the best of his/her knowledge. The verification must be
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signed by the applicant in the presence of a notary public, who also signs and notarizes the
verification.

Note: The do-it-yourself forms only ask for the name of the applicant in the verification
section. Nevertheless, the verification should be signed by the applicant and not just include
a printed name.

Practical Tip:
Probate judges cannot appoint a personal representative unless the application includes a
notarized verification!

4.5.2 Common Errors on Initial Application

Pro Se Applicant Errors

Using wrong set of forms.

Failure to list all heirs, including themselves.

Failure to submit all required consents.

Not understanding what information goes in the blanks, for example. Putting in “son”
where the decedent’s name should go.

Listing wrong date of will in application.

Listing wrong age at time of death or incorrect date of death in the application.
Failure to include complete addresses (since personal representative has duty to give
notice of appointment to heirs within 10 days [Section 45-3-705], they need complete
addresses for all the heirs).

Failure to call district court and/or to check box re: demand for notice in application
(see Section 45-3-204).

Failure to sign application in presence of a notary public.

Filling out all paperwork, including the Verified Statement that closes the estate,
before they’ve ever opened the estate.

Attorney Errors

Wrong court caption.

Wrong names in pleadings (using an old pleading and failing to update it completely.
Listing wrong date of will in application.

Failure to list all heirs with complete addresses.

Failure to ask for Letters Testamentary in testate case (due to error in standardized
probate form).

Omitting applicant’s verification at end of application.
Failure to notarize verification of applicant.
Leaving out some of the elements required in application or order.
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Asking probate court to do something it lacks jurisdiction to do, such as determine
heirs.

Practical Tip:

A judge should not make changes to the application. This must be done by the applicant or
the attorney, who should initial any handwritten changes that are made to the application.
The judge can make changes to the order before signing it, or can draft his or her own order.

4.6

Initial Probate Order

The probate judge must sign an order appointing the personal representative and admitting the
will, if any, to probate. The do-it-yourself forms packet contain orders, which are authorized in
Rules 4B-103 (no will) and 4B-104 (will). The judge cannot sign either of these orders until the
initial application is complete.

4.6.1 Testate Orders, Form 4B-104

Section 45-3-303 lists the findings that, based on the initial application, the order in a testate case
must include all of the following:

The application is complete.

The applicant made oath or affirmation that the statements made in the application are
true and correct to the best of his knowledge and belief (this is the verification,
discussed above).

The applicant is an interested person.

Jurisdiction is proper (Section 45-3-303 does not list this finding, but it is important
to include anyway).

Venue is proper.

The original will is in the possession of court and will be entered into probate.

Any notice required has been given (this has to do with the demand for notice, not the
Notice of Appointment that has to be given within 10 days of appointment).

The time limit for original probate has not expired and the probate is filed within the
time limits of the probate code.

Judges will also see language in the order that:

The applicant has priority to serve as personal representative; and
No other personal representative has been appointed in New Mexico or elsewhere.

At the end of the order the judge orders that:

v The application is granted.
v The will of decedent is informally probated.
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v The applicant is informally appointed as personal representative.
v’ Letters Testamentary will be issued to the personal representative upon qualification
and acceptance.

4.6.2 Intestate Orders, Form 4B-103
Section 45-3-308 lists findings that the order in intestate case must include all of the following:

e The application is complete.

e The applicant made oath or affirmation that the statements made in the application are
true and correct to the best of his knowledge and belief (this is the verification,
discussed above).

e The applicant is an interested person.

e Jurisdiction is proper (Section 45-3-308 does not list this finding, but it is important
to include anyway).

e \enue is proper.

e Applicant is unaware of any unrevoked last will and testament or other testamentary
instrument, and the request for the appointment does not relate to any will.

e Any notice required has been given (this has to do with the demand for notice, not the
notice of appointment that has to be given within 10 days of appointment).

e The time limit for original probate has not expired and the probate is filed within the
time limits of the probate code.

e The applicant is an interested person.

e The applicant has priority to serve as personal representative.

e No other personal representative has been appointed in New Mexico or elsewhere (or
a finding that another personal representative has been appointed, in what state and
court, and the other case number).

Practical Tip:

If it has been more than three years since a decedent’s death and the estate is intestate, the
judge may want to amend Paragraph 7 of the order, Form 4B-103, to read “It appears from
the application that this proceeding was commenced within the time limitations prescribed
by the laws of the State of New Mexico, due to the exception listed in Section 45-3-
108(A)(4), NMSA 1978, allowing the personal representative to confirm title to the
successors to an estate more than three years after a decedent’s death.”

At the end of the order the judge orders that:

v’ the application is granted;

v’ the applicant is informally appointed as personal representative;

v’ Letters of Administration will be issued to the personal representative upon
qualification and acceptance.
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Note: Check judge’s signature line on order (it should say Probate Court Judge, not District
Court Judge). Also, if an attorney is representing applicant, the attorney’s signature, name and
complete address should appear on the order. Otherwise, the applicant should sign the order.

Practical Tip:

A judge can make changes or amendments to an order submitted by an attorney or pro se
applicant, but some attorneys may prefer to "re-do" the order. If the order submitted does
not comply with the forms in Rules 4B-103 or 4B-104, the judge may draft his or her own
order. The judge may draft his or her own order if something needs to be added to the form
order. For example, if an order is appointing co-personal representatives, the judge may
state in the order that “As co-personal representatives, the applicants are governed by
Section 45-3-717, NMSA 1978.”

Remember that judges have the option not to sign the order appointing the personal
representative. Judges may decline an application “for any reason.” Sections 45-3-305, 45-3-309.
The case must be docketed before the judge can sign an order declining to act. A proceeding
for appointment of a personal representative is concluded by an order making or declining the
appointment. Section 45-3-107.

If a case is docketed after meeting all of the criteria on the docketing checklist, and the judge
then discovers an irregularity in the paperwork, the judge can decline to make the appointment.
The order declining the appointment can include the reasons. Reasons might include 1) the
original will appears fraudulent and judge thinks a formal district court proceeding will provide
more scrutiny; 2) a second will has been presented to the court; 3) evidence of untrue statements;
4) wrong venue; 5) family members or others show up in court making allegations against the
proposed personal representative before the judge has appointed him or her; or 5) other situations
that makes the judge reluctant to proceed. Once a probate judge declines an application, the
parties can still proceed with a formal proceeding in the district court. Some district court judges
prefer that the probate judge list the reasons for the transfer to give the district court the history
of the case.

4.6.3 Other Orders Signed by the Judge

In addition to orders appointing a personal representative in a testate or intestate case, judges
may draft and sign other orders in a case. The judge may need to draft and sign an order that:

Directs the applicant to obtain more consents required by law.

Directs the applicant to list all of the decedent’s heirs and/or devisees, as required by law.
Directs a person to submit the original of decedent’s will to the court.

Directs a person to submit further proof of execution of a decedent’s will in accordance
with Section 45-3-303(C).

Directs a person to submit proof of the decedent’s death.

Appoints a special administrator (see Chapter 3).

7. Appoints a successor personal representative.

el A
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8. Reopens an estate that has been closed.

9. States the court lacks jurisdiction to do something that has been requested, such as a
formal closing, resolve a creditor dispute, declare someone dead, appoint a guardian or
conservator, determine heirs, etc.

10. Transfers a probate court case to district court (see Chapter 7).

47 How to Issue Letters

The Letters Testamentary or Letters of Administration are the documents that give
Personal Representatives the authority to act on behalf of estates. New Mexico law states,
“...to acquire the powers and undertake the duties and liabilities of a personal representative of a
decedent, a person must be appointed by order of the district court or probate court, qualify and
be issued letters. Administration of an estate is commenced by the issuance of letters.” Section
45-3-103.

Letters can only be issued after:

e The probate judge has signed an order admitting a will, if any, to probate and/or
appointing a Personal Representative; and,

e The court has received an acceptance of appointment from the personal representative
(some people combine the Letters and the acceptance into one form, although for
purposes of e-filing, district courts are now requiring that the documents be separate).
See Sections 45-3-102, 45-3-103, 45-3-601. The probate forms approved by the New
Mexico Supreme Court require the acceptance to be signed by the personal
representative in the presence of a notary public, who then notarizes the acceptance.

> Letters Testamentary are issued when there is a will.
» Letters of Administration are issued if there is no will.

Personal representatives sometimes submit the incorrect Letters, for example, submitting Letters
of Administration for a testate estate. This mistake should not delay the issuance of the Letters.
Judges or their clerks can amend the Letters form to reflect the proper title or create their own
Letters for the personal representative, using Form 4B-106 or 4B-107. This is usually the better
option since some financial institutions refuse to accept Letters that have any typed or
handwritten changes on them.

Note: Make sure all the information on the Letters is correct---attorneys and others sometimes
submit Letters naming the deceased as the Personal Representative, or using names from a
completely different estate proceeding. The Court Clerk signature line should say “Probate Court
Clerk,” or “Clerk of the Probate Court,” not “District Court Clerk.”

After the order has been signed and an acceptance of appointment has been submitted, the
judge (or county clerk or deputy clerk):
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Signs and dates the Letters; when signed by a deputy clerk, all documents must
indicate the Letters are issued by himself/herself with the name of the county clerk;
i.e. county clerk’s name, by (name of deputy clerk), deputy clerk (Section 34-7-24).
Puts the court seal the court is required to keep under Section 34-7-3, on the Letters
and on all copies submitted to the court.

"File" stamps the original Letters and files the original Letters with the other
pleadings submitted to the court.

"Endorsed-Filed" stamps each copy of the Letters and returns them to the applicant or
attorney who submitted them.

The personal representative or attorney may ask that the copies of the Letters be
certified, for which the judge or clerk can charge the allowed fees.

Practical Tip:

Anyone, including financial institutions, can request certified copies of Letters. When a
party requests additional certified copies of Letters, the court clerk should certify Letters
that already include the "Endorsed-Filed" stamp or “Filed” stamp in the upper right-hand
corner of the Letters. The “Endorsed-Filed” stamp should appear on all copies of pleadings
(documents filed in the court case file) that are returned to applicants, attorneys or others.
Certifications are in addition to endorsements. Filed stamps and Endorsed-Filed stamps
are discussed in detail in Section 4.4 of this chapter.

4.7.1 How to Issue Updated Certified Letters

Personal representatives or attorneys often ask for “new” or "current Letters(many
financial institutions require that the Letters be dated within 30-90 days of use) and will submit
new blank copies of the Letters. For example, the court first issued Letters when the original
order was signed on January 7, 2013. The personal representative appears at the court on March
4,2013, seeking “new Letters” with a current date. The court should not issue ""new Letters"
if the original Letters are still in full force and effect. Instead the court should issue
certified copies of the original Letters by:

1.

o~

Reviewing the file or docket sheet to make sure that the personal representative still
has the authority to act on behalf of the estate (make sure that no verified closing
statement has been filed so that the estate is still open).

Making a copy or copies of the original Letters filed in the court file. Sometimes the
personal representative or attorney will bring in their copies of their “Endorsed-Filed”
Letters that were first issued by the court. The court can choose to make copies of
those Letters instead of the original Letters from the court file.

Stamping each copy of the Letters with a stamp that says that the copy is a true and
correct copy of the Letters filed with the court and that they are still in full force and
effect (see sample certification stamp below).

Filling in the current date as part of the certification stamp.

Signing the certification and stamping each certification with the court seal.
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The certification stamp for certified Letters should look something like this:

I, , County Clerk and Ex-
Officio Clerk of the Probate Court of
County, hereby certify that
the foregoing is a true, correct and full copy
of the instrument herewith set out, remaining
in full force and effect, as appears of record

in my office.
Dated this day
(signature or name stamp of County Clerk)

County Clerk

By::(original signature of Deputy Clerk)
Deputy Clerk

Probate court may charge $0.50 per page for copies and $.50 per document certification.
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4.7.2 Sample Letters Testamentary—Original in Court File

4B-107
FILED IN MY OFFICE
STATE OF NEW MEXICO THIS
IN THE PROBATE COURT
County where filed COUNTY (DATE WHEEL)
County Clerts’s Name

IN THE MATTER OF THE ESTATE OF NoO. Probate Case #
Doris Decedent. DECEASED.

LETTERS TESTAMENTARY
(WILL)!

TO WHOM IT MAY CONCERN:

Notice is now given that Pefer Personal Rc'ﬁmenfaﬁw (name of personal

representative), has been appointed to serve as the personal representative of the estate of
Doris Decedent, and has qualified as the decedent's personal representative by filing with

the court a statement of acceptance of the duties of that office.

The personal representative has all of the powers and authorities provided by law
and specifically, by Section 45-3-715 NMSA 1978.

Issued this 231d day of Jannaby, 2013.

Carla County Clerk
Clerk of the Probate Court

[STAMP COURT SEAL]

By: David Deputr Glerk
Deputy Clerk

USE NOTE
1. See Section 45-3-103 NMSA 1978 and Section

45-3-601 NMSA 1978 for issuance of letters.
[Approved, effective September 15, 2000.]
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4.7.3 Sample Letters Testamentary—Returned to Personal Rep or Attorney
4B-107

STATE OF NEW MEXICO

ENDORSED
FILED IN MY OFFICE THIS
(DATE WHEEL)
IN THE PROBATE COURT County Qlenks's Name
County where filed COUNTY COUNTY CLERK

IN THE MATTER OF THE ESTATE OF No. Probats Case #
Doris Decedent. DECEASED.

LETTERS TESTAMENTARY
(WILL)*

TO WHOM IT MAY CONCERN:

Notice is now given that Pefer Personal Representative (name of personal

representative), has been appointed to serve as the personal representative of the estate of
Qoris Vecedent, and has qualified as the decedent's personal representative by filing with

the court a statement of acceptance of the duties of that office.

The personal representative has all of the powers and authorities provided by law
and specifically, by Section 45-3-715 NMSA 1978.

Issued this 23xd day of famnaky. 2013.

Carla County Clerk
Clerk of the Probate Court

[STAMP COURT SEAL]

By: David eputr Glerk
Deputy Clerk (can add court certification if needed, see Chapter 10 for details)

USE NOTE
1. See Section 45-3-103 NMSA 1978 and Section

45-3-601 NMSA 1978 for issuance of letters.
[Approved, effective September 15, 2000.]
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4.8 Probate Case Checklist—Things to Watch For

=

Does the court caption say Probate Court and not District Court?
Does the name of the decedent match the name on the death certificate and will, if any?
3. Is the personal representative with highest priority to serve asking for appointment?
e If there is a will, is the personal representative who is applying named as first choice?
o If no, have proper renunciations/consents been filed?
e If no will, are there several people who have equal priority?
o If yes, have they all signed proper renunciations and concurrences?
o Ifnot, have they signed the “I consent to the appointment of the personal
representative listed above” section of the do-it-yourself forms?

Is decedent’s date of death and age at time of death correct?

Was decedent domiciled in your county or own property in your county?

Avre all people required to be listed, spouse, children, heirs and devisees, listed with
complete addresses? Ages of minor children should also be listed. If personal
representative is spouse, child, heir or devisee, he/she should list himself/herself.

7. If awill was submitted, is it original or an authenticated copy probated in another
jurisdiction?
o If no, must go to formal probate, see Section 45-3-402(A)(B).
e Does date on will match date of will stated in application? (It is not required that a
will be dated, but a date can help distinguish which will is the most recent if an issue
arises.)
e [s will signed by testator or someone in the testator’s conscious presence and by the
testator’s direction?
e Did two witnesses also sign?
IF WILL IS VALID, ADMIT IT TO PROBATE (see Sec. 4.5.1, paragraph 8 for
details)
8. Has it been more than three years since decedent’s death? If so, probate court only has
jurisdiction for intestate estates.
9. Isthe application properly verified (signed by applicant in presence of notary public or
signed by attorney)?

N

o o~

If all of the above items are correct, the judge can sign the order appointing the personal
representative. If the judge does not like the order submitted by the applicant, he or she can draft
his or her own order, using Form 4B-103 or Form 4B-104.

Has personal representative submitted a signed, notarized Acceptance of Appointment, Form 4B-
1057 If so, the judge or staff can issue Letters Testamentary (will) or Letters of
Administration (no will). See Section 4.7 for details about Letters.

After the judge signs the order and issues Letters, his/her responsibility in the case usually ends
unless a dispute arises. The personal representative or attorney often files other paperwork in the
case—notices, inventory, verified statement, but the judge does not usually sign further
paperwork unless updated Letters need to be issued or a successor personal representative needs
to be appointed. If a dispute arises, the judge should transfer the case to the district court for a
formal proceeding, using the information in Chapter 7 of the manual.
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4.9 Alternative Probate Application Forms

4.9.1 Sample Probate Application Form, Intestate (Commonly Used by
Attorneys)

STATE OF NEW MEXICO
COUNTY OF
IN THE PROBATE COURT

IN THE MATTER OF THE ESTATE OF No.
, DECEASED

APPLICATION FOR INFORMAL APPOINTMENT

OF PERSONAL REPRESENTATIVE

, applicant, states:

1. Applicant is the (statement of interest or relationship to

decedent) of decedent and is, therefore, a person interested in the settlement of the estate of
decedent, is not disqualified to serve as personal representative, and there are no other persons
having a prior or equal right to the appointment.

2. (name of decedent) died on (date of death),

at the age of years. At death decedent was domiciled in (city),

County, New Mexico thus giving rise to venue. The names and addresses of the

spouse, children, and heirs of the decedent, so far as known or ascertainable with reasonable
diligence by the applicant, are:

NAME ADDRESS RELATIONSHIP AGE
TO DECEDENT (if a Minor)

The decedent died intestate and left no devisees.

4-35



3. No personal representative of the decedent has been appointed in New Mexico or
elsewhere.

4. Applicant has not received and is not aware of any demand for notice of any probate
or appointment proceeding concerning the decedent filed in New Mexico or elsewhere.

5. The time for informal appointment proceedings has not expired because three years
or less have passed since the decedent's death. [NOTE: If more than three years have passed, reason
why appointment is proper based on Section 45-3-108(A)(4) should be stated.]

6. After the exercise of reasonable diligence, applicant is unaware of any unrevoked
testamentary instrument relating to property having a situs in New Mexico under the laws of New
Mexico.

WHEREFORE, the applicant prays for appointment as personal representative of the estate,
without bond, in an unsupervised administration; that Letters of Administration be issued to

applicant, and for such other and further relief as may be proper.

(signature of Applicant)

Name of Applicant
Street Address
City/State/Zip
Phone Number

(signature of attorney, if any)

Attorney Name
Street Address
City/State/Zip
Phone Number

STATE OF NEW MEXICO )
) ss.
COUNTY OF )
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(name of Applicant), upon oath, states that all of the representations in the

application are true as far as applicant knows or is informed, and that such application is true,

accurate and complete to the best of applicant's knowledge and belief.

(signature of applicant)

Name of Applicant

Street Address
City/State/Zip
Phone Number
SUBSCRIBED AND SWORN TO before me this day of
20 by (name of applicant).

NOTARY PUBLIC

My Commission expires:
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4.9.2 Sample Probate Application Form, Testate (Commonly Used by
Attorneys)

STATE OF NEW MEXICO
COUNTY OF
IN THE PROBATE COURT

IN THE MATTER OF THE ESTATE OF No.
, DECEASED

APPLICATION FOR INFORMAL PROBATE OF WILL
AND FOR INFORMAL APPOINTMENT OF PERSONAL REPRESENTATIVE

, applicant, states:

1. Applicant is the (statement of interest or relationship to decedent) of

decedent and is, therefore, a person interested in the settlement of the estate of decedent.

2. (name of decedent) died on (date of death),

at the age of years. At death decedent was domiciled in (city),

County, New Mexico thus giving rise to venue. The names and addresses of the
spouse, children, heirs, and devisees of the decedent, so far as known or ascertainable with

reasonable diligence by the applicant are:

NAME ADDRESS RELATIONSHIP AGE
TO DECEDENT (if a Minor)
3. No personal representative of the decedent has been appointed in New Mexico or
elsewhere.
4. Applicant has not received and is not aware of any demand for notice of any probate

or appointment proceeding concerning the decedent filed in New Mexico or elsewhere.
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5. The original of decedent's last will and testament executed on (date will
was signed) is filed with this application.

6. The applicant believes the will to have been validly executed.

7. After the exercise of reasonable diligence, applicant is unaware of any instrument
revoking the will, and the applicant believes that the instrument that is the subject of this
application is the decedent's last will.

8. The time for informal appointment proceedings has not expired because three years
or less have passed since the decedent's death. [NOTE: If more than three years have passed, reason
why appointment is proper based on Section 45-3-108(A)(4) should be stated.]

9. The applicant is nominated in the last will of the decedent as personal representative
without bond, is not disqualified to serve as personal representative of the decedent, and is therefore
entitled to be appointed personal representative

WHEREFORE, the applicant prays that the will be informally probated; applicant be
informally appointed personal representative of the estate, without bond, in an unsupervised
administration; that Letters Testamentary be issued to applicant; and for such other and further relief

as may be proper.

(signature of applicant)

Name of Applicant
Street Address
City/State/Zip
Phone Number

(signature of attorney, if any)

Attorney Name
Street Address
City/State/Zip
Phone Number
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STATE OF NEW MEXICO )
) SS.
COUNTY OF )

(name of applicant), upon oath, states that all of the representations in the

application are true as far as applicant knows or is informed, and that such application is true,

accurate, and complete to the best of applicant's knowledge and belief.

(signature of applicant)

Name of Applicant

Street Address
City/State/Zip
Phone Number
SUBSCRIBED AND SWORN TO before me this day of ,
20 by (name of applicant).

NOTARY PUBLIC

My Commission expires:
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4.10 Checklist of Informal Probate and Appointment Pleadings

(open and close informally; can file informal proceedings in probate court or district court)

Informal Probate (testate)

4B-102. Application for Informal Probate of Will
and for Informal Appointment of Personal
Representative, Section 45-3-301 (must attach
original will)

4B-104. Order for Informal Probate of Will and for
Informal Appointment of Personal Representative,
Section 45-3-303, -308

4B-107. Letters Testamentary and
4B-105. Acceptance, Section 45-3-103, -601

4B-201. Notice of Informal Probate of Will and
Appointment of Personal Representative (within
ten days of Personal Representative's
appointment), Section 45-3-306, -705; see also
Section 45-1-401

4B-202. Proof of Notice (notarized), Section 45-1-
401C

4B-301. Notice to Known Creditors (within three
months of Personal Representative's appointment),
Section 45-3-801***

4B-302. Notice to Creditors (published)

4B-401. Inventory and Appraisal (Personal
Representative must prepare within three months
of appointment; must give to any interested person
who requests it; may file with court, not required),
Section 45-3-706

4B-501. Accounting, Section 45-3-1003(A)(3)
4B-502. Verified Statement of Personal
Representative,

Section 45-3-1003

4B-503. Application for Certificate of Full
Administration, Section 45-3-1007, optional, must
wait one year after Verified Statement is filed to
apply for this

4B-504. Certificate of Full Administration

4B-601. Affidavit of poverty and indigency

4B-602. Order Allowing Free Process (rare)
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Informal Appointment (intestate)

4B-101. Application for Informal Appointment of
Personal Representative, Section 45-3-301

4B-103. Order for Informal Appointment of
Personal Representative, Section 45-3-303, -308

4B-106. Letters of Administration and
4B-105. Acceptance, Section 45-3-103, -601

4B-201. Notice of Informal Appointment of
Personal Representative (within ten days of
Personal Representative's appointment), Section
45-3-306, -705; see also Section 45-1-401

4B-202. Proof of Notice (notarized), Section 45-1-
401C

4B-301. Notice to Known Creditors (within three
months of Personal Representative's appointment),
Section 45-3-801***

4B-302. Notice to Creditors (published)

4B-401. Inventory and Appraisal (Personal
Representative must prepare within three months
of appointment; must give to any interested person
who requests it; may file with court, not required),
Section 45-3-706

4B-501. Accounting, Section 45-3-1003(A)(3)
4B-502. Verified Statement of Personal
Representative,

Section 45-3-1003

4B-503. Application for Certificate of Full
Administration, Section 45-3-1007, optional, must
wait one year after Verified Statement is filed to
apply for this

4B-504. Certificate of Full Administration

4B-601. Affidavit of poverty and indigency

4B-602. Order Allowing Free Process (rare)



*** Creditor then has two months to present claims, Section 45-3-801. Personal representative then has
60 days to allow or disallow creditor's claim. Silence (failure to disallow within 60 days) =
allowance!!! Section 45-3-806; creditor has 60 days to file request for allowance after claim is
disallowed, Section 45-3-804.

Important Note:
Creditors’ claims are discussed in more detail in Chapter 10 of this manual.
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CHAPTER S5
Closing the Estate

This chapter covers:

Options for closing the estate in probate court.
Certificate of full administration from the court.
Formal closing of the estate.

Newly discovered property.

Reopening old cases due to mistake or inadvertence.

5.1 Options for Closing the Estate in Probate Court

Once the personal representative has performed all duties required under the probate code and
done everything necessary to administer the estate, the personal representative can close the

estate.

In the probate court this can be accomplished in one of two ways.

5.1.1 Verified Statement

The Personal Representative files a verified statement pursuant to Section 45-3-1003 stating that:

He or she has determined that the time for presentation of creditors’ claims has

expired.

He or she has fully administered the estate of the decedent by:

o making payment, settlement or other disposition of all claims presented; and

o paid all expenses of administration and estate and death taxes, except as may be
specified in the statement.

He or she has distributed the assets of the estate to persons entitled.

If any claims remain unpaid, he or she has distributed the assets of the estate subject

to possible liability with the agreement of the distributees or other arrangements made

to accommodate outstanding liabilities.

He or she has sent a copy of the statement to:

o all distributees of the estate; and
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o all creditors and other claimants of whom the personal representative is aware
whose claims are neither paid nor barred.
e He or she has furnished a full account in writing of their administration of the estate
to those distributees whose interests are affected thereby.

The Verified Statement must be signed by the personal representative under oath in the presence
of a notary public. Section 45-3-1003(A) says this can be done “no earlier than three months
after the date of original appointment of a general personal representative for the estate.” If no
proceedings involving the personal representative are pending in district court one year after the
verified statement is filed, the appointment of the personal representative terminates.

Important Note:

A Verified Statement should not be accepted for filing until at least three (3) months after
the original appointment of the personal representative. Section 45-3-1003(A). If the
Verified Statement is submitted in person, make sure the personal representative has
completed transfer of title to all property, both real and personal. Some title companies
inform people not to transfer property until after the estate is closed, but this is incorrect.

5.1.2 Summary Administration

If it appears from the inventory and appraisal that the value of the estate does not exceed
expenses and applicable allowances, the personal representative may, without notice to creditors,
immediately disburse the assets of the estate and file a closing statement pursuant to Sections 45-
3-1203 and 45-3-1204 that states the following:

e To the best of their knowledge, the value of the entire estate, less liens and

encumbrances, did not exceed:

o the family allowance;

o personal property allowance;

o costs and expenses of administration; and

o reasonable and necessary medical and hospital expenses of last illness of the
decedent; and reasonable funeral expenses.

e The personal representative has fully administered the estate by disbursing and
distributing it to the persons entitled thereto.

e The personal representative has sent a copy of the closing statement to all distributees
of the estate and to all creditors or other claimants of whom he is aware whose claims
are neither paid nor barred.

e The personal representative has furnished a full account in writing of his
administration to all distributees whose interests are affected.

If no proceedings involving the personal representative are pending in district court one year

after the verified statement (or statement of summary administration) is filed, the appointment of
the personal representative terminates. Section 45-3-1003B.
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Practical Tip:

The personal representative must have completed all estate tasks, including filing
decedent’s income taxes and selling or transferring any real property belonging to decedent,
before the estate can be closed. Once the personal representative files a Verified
Statement, he or she loses the authority to act on behalf of the estate. Nevertheless,
many personal representatives attempt to file the Verified Statement before they have
completed all estate tasks. For example, the personal representative comes in, files the
Verified Statement, and then asks, “Now can I sell the house?” Without giving legal advice,
when explaining the use of the pro se forms, the judge or staff should carefully point out
that the Verified Statement should not be filed until all estate business is complete,
including transferring all assets of the estate to the appropriate person(s).

Title companies and other entities may tell people they need to close the probate before they
can transfer title to real property. This is incorrect. Once a personal representative closes
the estate, he/she no longer has the legal authority to act on behalf of the estate!

5.2 Certificate of Full Administration from the Court

The personal representative of the estate may submit to the court an Application for Certificate
of Full Administration one year or more after filing the Verified Statement or Statement of
Summary Administration. The probate judge can sign the Certificate of Full Administration one
year after the Verified Statement was filed. Sections 45-3-1003(B), 45-3-1007.

The Certificate of Full Administration releases any liens on property posted by the personal
representative in lieu of bond, but does not preclude any action against the personal
representative. See Section 45-3-1007. In reality, this is more of a formality, since a bond is
usually not required of the personal representative in the probate court. The case is considered
closed whether the court issues this Certificate or not. But some people prefer to have an actual
order closing the case. These two forms are optional; personal representatives may choose not to
file them at all.

5.3 Formal Closing

Informal appointments and probate proceedings may be closed in the district court in formal
proceedings. See Sections 45-3-1001 and 45-3-1002; however probate courts do not have
jurisdiction over formal closings. If an estate requires a formal closing, the parties must
transfer the case to the district court.

e The Personal Representative may petition the district court for a formal closing at any
time after the time for the presentation of claims which arose prior to the death of the
decedent has expired.

e A devisee or other interested person may also petition the district court for a formal
closing one year after the appointment of the original personal representative.
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e The petition may request that the district court compel or approve a final account.
e The district court may make other determinations as to heirship and distribution of the
estate.

In formal proceedings, which require notice and a hearing before the order is signed, the
Personal Representative can be discharged immediately after determination of these matters.
This is one reason why some attorneys choose to open a probate in an informal proceeding and
then go to the district court for a formal closing.

Practical Tip:

Remember that if a personal representative or attorney submits formal closing papers, such
as a Petition and Order for Complete Settlement of Estate, probate judges do not have
jurisdiction to hear or sign the order. The judge or staff may direct the personal
representative or attorney to Form 4B-502, which is the form to use to close an informal
proceeding or direct the attorney to transfer the case to the district court for a formal
closing.

5.4 Estate Never Closed

Nothing in the probate code requires that the estate be closed. Many estates are never closed.
Sometimes, the personal representative (or his/her attorney) files the initial paperwork and then
never files anything else. In these cases, the personal representative retains the authority to act on
behalf of the estate indefinitely but also remains liable for his actions as personal representative
of the estate.

The Rules of Civil Procedure, Rule 1-041 governs the dismissal of actions filed in courts. Some
district court judges close civil cases on their own motions, either to clear their dockets or for
statistical purposes. Rule 1-041 does not apply to probate cases. Rule 1-041F(3).

As a practical matter, probate court files must be retained indefinitely, even if they are closed.
Keeping a case open can be useful if it is discovered that some piece of property was not
transferred (see additional discussion below). If an asset was part of the original estate (that is, if
the item of property that wasn’t transferred was listed on the original inventory), a closed case
can be reopened in the probate court. If the case has been closed and then a new asset of the
estate that needs to be transferred is discovered, the case would need to be reopened in the
district court. Section 45-3-1008.

Practical Tip:
Probate judges CANNOT close cases on their own motions. Rule 1-041F(3).
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5.5 Newly Discovered Property

On occasion, years after a probate case is closed, someone will discover that decedent owned
other property that was not included as part of the original probate. If it has been more than one
year since the verified closing statement has been filed, a new case will have to be filed in the
district court. If this property is discovered after an estate is settled and the personal
representative discharged, only the district court has jurisdiction to appoint the original
personal representative or a successor personal representative to administer the
subsequently discovered property. Section 45-3-1008.

Example 1: A decedent who died in 1982 owned six lots of real estate. A case was opened in the
probate court in 1982, and new deeds conveying the six lots to the decedent’s heirs were created
and recorded by the personal representative. The case was closed in 1983. A seventh lot titled in
the decedent’s sole name is discovered in 2013.

Answer: Because the estate was closed more than a year ago and because the seventh lot is
“other property of the estate...discovered after an estate has been settled and the personal
representative discharged...,” “any interested person” may file a case in the district court to
administer the newly discovered lot. Section 45-3-1008.

Example 2: A decedent who died in 1982 owned six lots of real estate. A case was opened in the
probate court in 1982, and new deeds conveying the six lots to the decedent’s heirs were created
and recorded by the personal representative. No verified closing statement was ever filed in the
probate court. A seventh lot titled in the decedent’s sole name is discovered in 2013.

Answer: Because the estate was never closed, the probate court may issue new certified Letters
with a current date to the original personal representative if he or she is still alive and willing to
serve. If the original personal representative is unable to serve, the probate judge could sign an
order appointing a successor personal representative and issue certified Letters with a current
date to the successor personal representative. Before doing so, the judge should make sure the
successor personal representative has the highest priority for appointment and that all required
consents have been filed with the court.

5.6 Reopening Old Cases for Mistake or Inadvertence

A different scenario might occur if property was included in the original probate, but for some
reason, proper title was not transferred or another mistake occurred. In that instance, an applicant
can ask the court to reopen the old case and reappoint a former personal representative or appoint
a successor personal representative to fix the mistake. The pleadings submitted to the court must
indicate this information.

Example 1: Mr. Z died in 1971. A probate was opened in probate court. An inventory of Mr. Z’s
property was prepared and filed with the court. The personal representative failed to complete a
personal representative’s deed for one lot listed on the inventory. The estate was closed. Thirty
years later, when the property is about to be sold, the title company discovers that clear title was
never passed to the lot. Can this case be reopened?
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Answer: Yes, if proper pleadings are submitted. A docket fee is not required, but the judge must
sign an order reopening the previously filed case and new Letters must be issued The personal
representative will then have legal authority to complete the personal representative’s deed and
clear the title to the lot.

Example 2: Ms. X died in 1981. A probate was opened in probate court. An inventory of Ms.
X’s property was prepared and filed with the court, but failed to include Lot 47, which the
personal representative did not know about. The estate was closed. Twenty years later, when the
property is about to be sold, the title company discovers that clear title was never passed to Lot
47. Can this case be reopened?

Answer: No, Lot 47 is “newly discovered property”” and the case must be filed in district court,
according to Section 45-3-1008, discussed in the previous section. (This same result could also
apply to personal property such as newly discovered stocks, bonds, or bank accounts.)

Example 3: Ms. Y died in 2009. A probate was opened in probate court. No inventory was filed
with the court. The estate was never officially closed. Four years later, a certificate of deposit is
discovered at a local bank. Can this case be reopened?

Answer: The judge does not need to reopen the case. Because it was never closed, the personal
representative, if still living, continues to have authority to act. If a successor personal
representative is needed, additional paperwork must be filed. The court should issue certified
Letters with a current date showing the personal representative still has authority to act.
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CHAPTER 6

Recorxds, Fees and Reporting

This chapter covers:
e Docket sheets and index.
e Court costs and fees.
e Retention and public record requirements for storing cases.
e Inspection of Public Records Act (IPRA) requirements.
e Rule 1-079 NMRA re: public inspection of court records.

e Reports to district court.

6.1 Docket Sheets and Index

Most of the docketing information in a probate case is required by statute. Although judges may
not actually deal with this part of the probate process, they should be aware of the requirements.

Section 45-1-305A states that "...the clerk of the probate court shall keep a record for each
decedent.... and shall establish and maintain a system for indexing, filing and recording that
is sufficient to enable users of the records to obtain adequate information.”

Section 34-7-20 states that the county clerk shall keep a record or docket additional to the other
records required by law, showing the following:

A. The name of every decedent whose estate is administered and the date of his death;

B. The names of all the heirs, devisees and surviving spouse of the decedent and their
ages and places of residence, so far as can be ascertained, and;

C. A note of every sale of real estate made under order of the court with a reference to the
volume and page of the court record where a complete record thereof may be found.

The Docket Sheet sets out some of this required information, along with other pertinent
information about the probate case that can be accessed without having to look at the file.

A probate court docket sheet should contain the following information:
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Docket Number

Filing Date

Name of Deceased

Date of Death

Attorney for the Estate (complete name address and telephone number)
Docket Fee Paid

The title and date of all pleadings filed with the court (and microfilm reel # if
applicable)

The entry for the application also sets out the name, address and telephone number of the
applicant (the application itself contains the required information about the spouse, children,
heirs and devisees--but the Probate Code only requires the ages of minor children)

Probate court can also maintains a monthly Daily Worksheet of pleadings filed with the court
that sets out what pleadings were filed with the court, on what date and in which case. A copy of
that worksheet is included in its monthly report to the district court.

The Index allows judges and clerks to search for probates by name, date of filing, etc., so
that they can easily access the files when someone does not have a case number.

Note: In some counties, the probate pleadings are recorded in the county clerk’s office. Real
Estate transactions (Personal Representative Deeds) need to be recorded with the County Clerk's
office. It is helpful for the Personal Representative to file a copy of the deed with the probate
court, but not required.

6.2 Court Costs and Fees

The current probate court filing fee (or docket fee) is Thirty Dollars ($30.00) and is set by
statute (Section 34-7-14).

The statewide association of New Mexico probate judges has agreed to charge a flat fee of Five
Dollars ($5.00) for the Probate Court Form Packets so that all the probate courts charge the same
fee for the forms.

Section 34-7-15 sets out allowable fees for other costs—historically, the probate court's fees
were tied to the county clerk's fees. But the county clerk changed the fees charged for copies, etc.
to the statutory maximum allowed for public records. Those changes had to be approved by the
county commission. However, the fees probate courts are allowed to charge appear in a separate
statutory category. The charges allowed for probate courts are:

Copies--$0.50 per page, NMSA 1978, Section 34-7-15 (actually says ten cents ($0.10)
per folio of 100 words).

Certifications--$0.50 per document certified, NMSA 1978, Section 34-7-15.



Authentications--$1.50 per authentication (this usually has several documents attached,
but is only one fee), NMSA 1978, Section 34-7-15 (is equivalent to 3 certificates and
seals authenticating a document (or group of documents) as (a) true and correct
copy/copies).

6.3 Retention and Public Record Requirements for Storing
Cases

Chapter 14 NMSA covers the preservation, recording and retention of records, as well as the
inspection of public records. Judges should be aware of the procedures their county has in place
for handling these matters, what changes need to be made, if any, and the correct procedure for
doing so.

The state regulation that covers retention of probate court records is New Mexico Administrative
Code (NMAC) Section 1.19.3.203.

The Compliance Guide for the Inspection of Public Records Act (Sections 14-2-1 through 14-2-
12 and Sections 14-3-1 through 14-3-25) is available online from the Attorney General’s website
at:

http://www.nmag.gov/consumer/publications/inspectionofpublicrecordsactcomplianceguide2009

The Attorney General’s office also provides periodic presentations throughout the state that
address these regulations.

6.3.1 Storage of Old or Closed Files

Probate court case files are perpetual, meaning they need to be retained forever. Case records
cannot be destroyed. Some counties may store old case files "off site” away from the court, but
staff needs to be able to access the files or copies of them in some manner.

There are statutory restrictions on how far files can be taken from the court. Section 34-7-7
states, “The archives of said offices shall be under the charge of the clerks of said probate courts,
and said clerks are prohibited from taking from said offices any document or book pertaining to
said offices beyond six miles from said offices.” Some probate courts receive quite a few
requests for documents from very old (early 1900s) files, so court staff needs need access to the
files, even after the files are closed and even if the files are stored off-site.

6.3.2 Microfilm

Courts should have a "backup" copy of everything filed with the court. Older cases may have
been backed up on microfilm as they were filed with the court. This was cumbersome, because
the court had to search through several rolls of microfilm to find the contents of one file. Some
probate courts now digitally scan all documents, but because microfilm is still considered the
most archivally stable medium, the digital files must then be converted to microfilm. There are
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other technologies available, but be sure that any method chosen meets state requirements. The
authorization and standards for reproducing documents is found in Section 14-3-15.

The Commission of Public Records is the governing body of the State Records Center and
Archives, which can provide guidance on how to create archivally appropriate backups. Access
the State Records Center and Archives online at http://www.nmcpr.state.nm.us/index.htm. The
mailing address is:

New Mexico State Records Center and Archives
1205 Camino Carlos Rey
Santa Fe, New Mexico 87507

The State Records and Archives phone number is (505) 476-7900. The State Records and
Archives division provides periodic workshops about record retention and other issues.
Information about upcoming workshops is at:
http://www.nmcpr.state.nm.us/training/trainschedule.asp.

6.3.3 Securing Files

Courts should be especially careful about the storage of original wills. The original wills can be
stored in a separate, locked, and fireproof filing cabinet. A certified copy of the will would then
be placed in the court file. Court files should also be in a secure area, where no one other than
county staff has access to them when the judge or staff are not in the office. When members of
the public ask to see court files, staff should make sure that no documents, especially an original
will, have been removed from the file before the person leaves the court.

6.3.4 Confidentiality v. Public Record

Unless specifically placed under seal (or sequestered), all documents filed with the court are
public record. Although it would be unusual for a probate court to seal records (usually this
would happen in the district court), it is possible.

The general public is allowed to view anything that has been filed with the court, whether they
have an interest in the case or not. Under Rule 1-079, NMRA, any person asking to view a court
file is required to provide the court a government-issued identification, but is not required to
prove why they have an interest in a particular case. Section 6.3.6 below contains details about
the requirements of Rule 1-079.

Sometimes judges may get a "funny feeling™ about someone requesting information about a case.
They may need to monitor the case for anything that indicates a potential problem with the case
that would require a transfer to district court. Train staff to note any unusual requests, but do not
withhold records.

The dissemination of information concerning the case should be restricted to documents that
have been filed with the court, i.e. what a person could find out by viewing the file and not what
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may have been discovered through conversations or correspondence with parties to the case. If a
document is not in the file, it is not part of the case as far as public record is concerned.

Judges and staff should tell anyone calling the court that any concerns they have must be placed
in writing to make them part of the court's record.

Always keep in mind the prohibition against ex parte communications, discussed in detail in
Chapter 8, the Inspection of Public Records Act, and the reporting requirements of Rule 1-079,
discussed below.

Practical Tip:

Personal representatives may want to consider deleting information on the application that
is not required and should not be made public. Sometimes people do not want their home
phone number, cell phone number, or home address listed on the applications. In that case,
they may opt to list a work phone number or a P.O. box on court paperwork.

6.3.5 Accessibility to the Public—Inspection of Public Records Act

While probate court case files are public record, consider limiting access to files by not allowing
the public to remove files from filing cabinets themselves. Courts may want to allow title
companies and other entities that do frequent searches more access to the files, but judges or staff
can require them to sign out each file they access and limit how many files they are allowed to
view at one time. These limits will help keep files from disappearing or being misfiled. Never
allow anyone to remove a file from the probate court. Even the court staff is prohibited from
taking any documents or books pertaining to the court further than 6 miles from the court, see
Section 34-7-7. Exceptions include repairs to old docket books, etc.

Visitors to the court should never be allowed access to probate court records that have not been
made part of the file. People can now request records in writing, which includes email. State law,
Section 14-2-8, sets out the procedure for people who are requesting records.

Section 14-2-8. Procedure for requesting records. (2009)

A. Any person wishing to inspect public records may submit an oral or written request to the
custodian. However, the procedures set forth in this section shall be in response to a written
request. The failure to respond to an oral request shall not subject the custodian to any penalty.

B. Nothing in the Inspection of Public Records Act [14-3-1 NMSA 1978] shall be construed to
require a public body to create a public record.

C. A written request shall provide the name, address and telephone number of the person

seeking access to the records and shall identify the records sought with reasonable particularity.
No person requesting records shall be required to state the reason for inspecting the records.
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D. A custodian receiving a written request shall permit the inspection immediately or as soon as
is practicable under the circumstances, but not later than fifteen days after receiving a written
request. If the inspection is not permitted within three business days, the custodian shall explain
in writing when the records will be available for inspection or when the public body will respond
to the request. The three-day period shall not begin until the written request is delivered to the
office of the custodian.

E. Inthe event that a written request is not made to the custodian having possession of or
responsibility for the public records requested, the person receiving the request shall promptly
forward the request to the custodian of the requested public records, if known, and notify the
requester. The notification to the requester shall state the reason for the absence of the records
from that person’s custody or control, the records' location and the name and address of the
custodian.

F. For the purposes of this section, "written request” includes an electronic communication,
including email or facsimile; provided that the request complies with the requirements of
Subsection C of this section.

Remember the requirement set out in Section 14-8-9.1(F) about limiting public access to
death certificates. “Death certificates that have been recorded in the office of the county clerk
may be inspected, but shall not be copied, digitized or purchased by any third party unless fifty
years have elapsed after the date of death and the cause of death and any other medical
information contained on the death certificate is redacted, in addition to redaction of protected
personal identifier information. Death certificates and other vital records recorded in the office of
the county clerk are exempt from the restrictions contained in Subsection A of Section 24-14-27
NMSA 1978. The act of recording a death certificate in the office of the county clerk is
considered a convenience; provided that no person shall be required to record a death certificate
in the office of the county clerk to effect change of title or interest in property.”

Important Note:

Under the Inspection of Public Records Act, Section 14-2-8E, if the probate court receives
a request for records that belong to another court (i.e., district court), the probate court has
an affirmative responsibility to forward the request to the proper custodian, if known, and
notify the requestor, or if the court is unable to determine the proper custodian, to inform
the requestor.

For example, the probate court may receive a claim against the estate of a decedent, but no
case has been filed in the probate court for that decedent. The court should return the
creditor’s claim to the creditor with a signed notification “No probate filed as of

(x date).” Or, if the probate court knows that the claim should be filed in an existing district
court case, the probate court should forward the claim to the district court clerk.
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6.3.6 Court Rule re: Public Inspection of Court Records

NMRA Rule 1-079 provides specific guidance to courts regarding the public inspection of court
records. People who request to view court records must provide their name, address,
telephone number, plus show a government-issued ID before viewing the records. It is the
probate judge or staff’s responsibility to keep a log of all people who request and review court
records. A sample log appears below.

NMRA 1-079. Public inspection and sealing of court records.

A. Presumption of public access; scope of rule. Court records are subject to public access
unless sealed by order of the court or otherwise protected from disclosure under the provisions of
this rule. This rule does not prescribe the manner in which the court shall provide public access
to court records, electronically or otherwise. No person or entity shall knowingly file a court
record that discloses material obtained from another court record that is sealed, conditionally
under seal, or subject to a pending motion to seal under the provisions of this rule.

B. Definitions. For purposes of this rule the following definitions apply:

(1) "court record" means all or any portion of a document, paper, exhibit, transcript, or other
material filed or lodged with the court, and the register of actions and docket entries used by the
court to document the activity in a case;

(2) "lodged" means a court record that is temporarily deposited with the court but not filed or
made available for public access;

(3) "protected personal identifier information™ means all but the last four (4) digits of a social
security number, taxpayer-identification number, financial account number, or driver’s license
number, and all but the year of a person’s date of birth;

(4) "public" means any person or entity, except the parties to the proceeding, counsel of record
and their employees, and court personnel;

(5) "public access" means the inspection and copying of court records by the public; and

(6) "sealed" means a court record for which public access is limited by order of the court or as
required by Paragraphs C or D of this rule.

C. Limitations on public access. In addition to court records protected pursuant to Paragraphs
D and E of this rule, all court records in the following proceedings are confidential and shall be
automatically sealed without motion or order of the court:

(1) proceedings commenced under the Adoption Act, Chapter 32A, Article 5 NMSA 1978. The
automatic sealing provisions of this subparagraph shall not apply to persons and entities listed in
Subsection A of Section 32A-5-8 NMSA 1978;

(2) proceedings to detain a person commenced under Section 24-1-15 NMSA 1978;

(3) proceedings for testing commenced under Section 24-2B-5.1 NMSA 1978;

(4) proceedings commenced under the Adult Protective Services Act, Sections 27-7-14 to 27-7-
31 NMSA 1978;

(5) proceedings commenced under the Mental Health and Developmental Disabilities Code,
Chapter 43, Article 1 NMSA 1978, subject to the disclosure requirements in Section 43-1-19
NMSA 1978;
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(6) wills deposited with the court pursuant to Section 45-2-515 NMSA 1978 that have not been
submitted to informal or formal probate proceedings. The automatic sealing provisions of this
subparagraph shall not apply to persons and entities listed in Section 45-2-515 NMSA 1978;

(7) proceedings commenced for the appointment of a person to serve as guardian for an alleged
incapacitated person subject to the disclosure requirements of Subsection | of Section 45-5-303
NMSA 1978; and

(8) proceedings commenced for the appointment of a conservator subject to the disclosure
requirements of Subsection M of Section 45-5-407 NMSA 1978. The provisions of this
paragraph notwithstanding, the docket number and case type for the categories of cases listed in
this paragraph shall not be sealed without a court order.

D. Protection of personal identifier information.

(1) The court and the parties shall avoid including protected personal identifier information in
court records unless deemed necessary for the effective operation of the court’s judicial function.
If the court or a party deems it necessary to include protected personal identifier information in a
court record, that is a non-sanctionable decision. Protected personal identifier information shall
not be made available on publicly accessible court web sites. The court shall not publicly
display protected personal identifier information in the courthouse.

(2) The court clerk is not required to review documents for compliance with this paragraph and
shall not refuse for filing any document that does not comply with this paragraph. The court
clerk is not required to screen court records released to the public to prevent disclosure of
protected personal identifier information.

(3) Any person requesting public access to court records shall provide the court with the
person’s name, address, and telephone number along with a government-issued form of
identification or other acceptable form of identification.

On the next page is a sample log to keep track of people who view court records. The judge or
clerk, not the requester, should fill in the log.
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PUBLIC ACCESS TO PROBATE COURT FILES—SAMPLE LOG

Required Information plus Government-issued ID

NMSC Rule 1-079D(3)

Date

Name

Address

Phone Number
(areacode) -

File No.

Gov.-
Issued
ID Type
Shown

1(

11

12

14

15
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6.3.7 Fees Allowed for Copies under Inspection of Public Records Act

The probate court or clerk’s office can charge certain fees to provide copies of records to the
requestor. Section 14-2-9 states:

Section 14-2-9. Procedure for inspection. (2011)

A. Requested public records containing information that is exempt and nonexempt from
disclosure shall be separated by the custodian prior to inspection, and the nonexempt information
shall be made available for inspection. If necessary to preserve the integrity of computer data or
the confidentiality of exempt information contained in a database, a partial printout of data
containing public records or information may be furnished in lieu of an entire database. Exempt
information in an electronic document shall be removed along with the corresponding metadata
prior to disclosure by utilizing methods or redaction tools that prevent the recovery of exempt
information from a redacted electronic document.

B. A custodian shall provide a copy of a public record in electronic format if the public record
is available in electronic format and an electronic copy is specifically requested. However, a
custodian is only required to provide the electronic record in the file format in which it exists at
the time of the request.

C. A custodian:

(1) may charge reasonable fees for copying the public records, unless a different fee is
otherwise prescribed by law;

(2) shall not charge fees in excess of one dollar ($1.00) per printed page for documents eleven
inches by seventeen inches in size or smaller;

(3) may charge the actual costs associated with downloading copies of public records to a
computer disk or storage device, including the actual cost of the computer disk or storage device;
(4) may charge the actual costs associated with transmitting copies of public records by mail,
electronic mail or facsimile;

(5) may require advance payment of the fees before making copies of public records;

(6) shall not charge a fee for the cost of determining whether any public record is subject to
disclosure; and

(7) shall provide a receipt, upon request.

D. Nothing in this section regarding the provision of public data in electronic format shall limit
the ability of the custodian to engage in the sale of data as authorized by Section 14-3-15.1
NMSA 1978, including imposing reasonable restrictions on the use of the database and the
payment of a royalty or other consideration.

6.3.8 Other Public Records

The probate court is specifically required to make its accounts (i.e. monies received, etc.) open to
the public, see Sections 34-7-17 and 34-7-18. Personnel files, salary, budget, etc. are also public
records and must be produced upon request; however, anyone requesting these records should be
directed to make their request to the respective departments that keep these records, not the court
itself (i.e., Finance Department, Human Resources (Personnel, etc.).
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6.3.9 Other Record Retention

The State of New Mexico has record retention requirements for documents produced by state
agencies (or the political subdivisions thereof). There are also retention requirements for courts.
Most records, including correspondence that does not go into the case file, need to be retained for
three years or more. If judges are involved in purchasing items for the court, payroll, budget,
etc., judges should also be aware that retention requirements for these records also exist.

6.4 Reports to District Court

Probate judges should be aware of this requirement, even if they do not personally deal with it. It
is the responsibility of the probate judge, court clerk or other staff to provide to the district court
this information for each case filed in the probate court.

1-095B. NMRA requires states "Initial pleadings. At the time an informal probate proceeding is
filed the probate court shall advise the clerk of the district court in writing of the style of the case
and the names and addresses of the party filing the initial pleading and his attorney, if any. Upon
the appointment of a personal representative in an informal proceeding, the probate court shall
advise the clerk of the district court in writing of the names and addresses of the personal
representative and his attorney, if any. When the informal probate proceeding is closed, the
probate court shall furnish to the clerk of the district court a copy of the docket sheet for said
proceeding showing all entries. The district court shall retain such information as a part of its
records.”

1-095C. NMRA further requires “Filing of documents. After furnishing a copy of the docket
sheet, the probate court shall, promptly upon the filing of any document with the probate court,
cause to be furnished to the clerk of the district court notice of the type of document so filed and
date of filing. If any such document shall evidence the appointment of a personal representative
or any change in the name or address of a personal representative, the notice shall include the
name and address of the personal representative, or any change therein. The clerk of the district
court shall enter such information on its copy of the appropriate docket sheet.”

Some probate courts send a monthly report to the district court that includes a cover sheet with
the following attached documents:

e Copies of the docket sheets for each case filed in the previous month.

e Copy of the daily worksheet showing what pleadings have been filed (in all cases) for
that month.

e Copies of the docket sheets for cases where a Verified Statement (which closes the
case) or Certificate of the Court was filed.

Practical Tip:
Depending on the court’s caseload, judges may want to file reports as soon as a case is
opened. Check with the district court in each county regarding what procedure to follow.
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CHAPTER 7

How to Transfer a Case to District

Court

This chapter covers:
Reasons for transferring a case to district court.
Methods of transfer based on which court initiated the transfer.

Sample orders and forms for transferring a case.

7.1 Reasons for Transferring a Case

Reasons a case may need to be transferred to district court by the probate judge include:

Conflict of interest.

Upon the petition of an interested party, see Section 34-7-9, also see 45-1-303C.
Conflicts that have arisen between the parties.

One or more of the parties exhibits mental health or criminal behavior that
appears to require district court intervention or oversight.

Guardianship and trust issues.

Determination of the validity of claims against the estate.

Dispute over creditor's claim.

Dispute over validity of a will.

Removal of a personal representative for cause.

Need for a formal closing.

7.2 Methods of Transfer

There are three ways to transfer a probate court case to the district court:

1.
2.
3.

The probate court initiates the transfer upon its own motion.

The probate court initiates the transfer upon the motion of an interested person.
An interested person files a petition with the district court (this way the party pays
the district court filing fee at the time the petition is filed). The probate court then
transfers the case upon receipt of a certified copy of the district court order to
transfer the case.
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Note: Payment of a district court filing fee is required before the case is transferred; see
NMRA 1-099(A); however, in some cases, if the probate judge is seeking the transfer, he/she
can ask that the district court waive payment of the filing fee. Otherwise, the filing fee must
be paid by the party requesting the transfer. District court filing fees vary among judicial
districts, ranging from $107 to $132 ($137 for domestic issues).

7.2.1 Transfer Initiated by Probate Court Order

In a case where the transfer is initiated in the probate court with an order of the probate
judge:

e Probate judge signs order transferring the case to district court, usually for a
formal proceeding. As part of the order, the probate judge may require the
parties to submit a check or money order payable to the Judicial District
Court in the amount of the district court docket fee.

e The original probate court order goes in the case file.

e The probate court clerk or judge delivers an endorsed-filed certified copy of the
probate court’s order for transfer, along with the entire probate file (excluding the
original transfer order) to the district court. The probate court should retain a copy
of the will, if any, for its records.

e The court clerk also prepares and delivers the original and one copy of a
Transmittal Memorandum to the district court. The Transmittal Memorandum is
set up like a pleading. In it the clerk of the probate court certifies that the original
documents were delivered to the district court on ___ date. The Transmittal
Memorandum sets out the title of each pleading being delivered, and the date it
was filed with the probate court. The court clerk or deputy clerk signs and dates
the Memorandum, and affixes the court seal.

e The district court clerk opens a new file (case) with the original Transmittal
Memorandum and attached pleadings filed as one document.

e The district court clerk returns an endorsed-filed copy to the probate court that
includes a certification that the district court received the documents. (This
provides proof that the documents were actually transferred, and is a record of
what was done for anyone who looks at the case in the future.)

e The certified copy of the Transmittal Memorandum is then file-stamped by the
probate court clerk and placed in the probate court file.

e The docket sheet and the Index should reflect that the case was transferred to
district court as Case # and on what date.

Four sample order forms for transferring a case from probate court to district court are
included at the end of this chapter.

Note: The need to transfer a case to another probate court can also arise. The same procedure
should be followed to ensure continuity of records.
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7.2.2 Transfer Initiated by District Court Order

Sometimes a transfer is initiated by the personal representative or other interested person in
the district court with the filing of a petition. In that case, once the probate court has received
a certified copy of the order transferring the case, the probate court clerk files the order and
proceeds as set out above.

The general rule is that the district court filing fee must be paid before the case can be
transferred to the district court (see Rule 1-095(E)). A March 1996 version of the District
Court Administrative Procedures Manual, Chapter 4 on fees, states in Section 4.3-4, “Note: If
an attorney files a petition for transfer from probate court, a filing fee is accessed [sic]. If the
case is transferred by the probate judge on his/her own order, no fee is required.”
[emphasis added]. Probate judges should ask their district courts about whether this “waiver
of fee” rule applies in their district.

The most comprehensive way to transfer a case to the district court is through the use of a
Transmittal Memorandum or similar document. The Transmittal Memorandum should state
“upon the order of the Probate/District Court, filed on the probate court
hereby transfers the following documents to the district court.” Then list each document and
the date it was filed with the probate court. Make an extra copy of the Memorandum, which
includes a Certification of Receipt, i.e. the district court certifies that they have received the
documents listed on the Memorandum. (This document will be file-stamped and placed in the
probate file for the case.) After receiving a certified copy of the transfer memorandum back
from the district court, indicate that the case has been transferred to the district court “as Case
#...” on the docket sheet for that probate case and in the court index.

Some probate courts have experienced problems with concurrent cases being opened in the
district court after the case has already been filed with the probate court. Parties may open a
new case in the district court without transferring the case from the probate court. Problems
arise, especially when there are two different personal representatives, one appointed in each
court. The district court judge may order that the original probate court case be transferred or
closed, but often no one notifies the probate court. This can also become an issue when the
probate court still has the original will in its possession and someone needs the original will.
It is a difficult situation if the probate judge does not know another case for the same
decedent has been filed in the district court.

Probate judges should be aware that this sometimes occurs and, once they learn about the
case in district court, to either close the case with an order stating the district court case
number that now controls and that the Letters issued to the personal representative in the
probate court case are revoked. In the alternative, the probate judge, on his or her own
motion, can transfer the probate file contents to the district court.

Probate judges may need to discuss this issue with their district court to find a way to resolve
the problem. After communicating with the staff of the district court and its judges, the
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district court may agree to send the probate court a certified copy of all district court orders
that relate to the transfer of a probate court case.

Here is a suggested procedure to transfer a case from the probate court to the district court:

1. The district court judge issues an order transferring the case from the probate
court to the district court.

2. The party requesting the transfer provides a certified copy of the order to the
probate court.

3. The probate court prepares a Transmittal Memorandum listing the pleadings
being submitted to the district court and hand-delivers the pleadings from the
file to the district court clerk.

4. The district court clerk certifies having received the pleadings from the
probate court.

The probate court is responsible for transferring the case file to the district court. The judge

or staff should deliver the file to the district court. Do not allow anyone else (i.e., attorneys
or parties to the case) to deliver the case file to the district court.
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7.3 Sample Orders and Forms

7.3.1 Sample District Court Order to Probate Court to Transfer Case

STATE OF NEW MEXICO Filed stamps from both courts
COUNTY OF BERNALILLO appear in this corner
SECOND JUDICIAL DISTRICT COURT

No. PB-2006 00579 (District Court Case Number goes here)

IN THE MATTER OF THE ESTATE OF
, Deceased

ORDER FOR TRANSFER TO DISTRICT COURT

Petitioner, Personal Representative of the Estate of , Personal

Representative , by and through her counsel , has filed a

Petition for the Transfer to District Court of this intestate proceeding from the Probate Court

of Bernalillo County in order that there may be a formal closing of the estate and
determination of heirship and the Court being fully advised:;

IT IS ORDERED that the Clerk of the Probate Court of Bernalillo County, New

Mexico, transfer the file for this intestate proceeding, which is Probate No. 2006 183 in the

Probate Court, to the Clerk of this Court with this Court taking jurisdiction of the

proceedings.

District Court Judge

Submitted by:

Attorney Name

Attorney for Petitioner District Court Clerk certifies
Address the order to be true and correct
City, State, Zip copy of the original in this space.

Telephone: (505) 000-0000



7.3.2 Sample Form of Transmittal Memorandum for Transfer to
District Court

Practical Tip:

It is important that judges or the court clerk can trace or account for all documents that are
transferred from the probate court to the district court. This is so that in future years,
someone searching probate court records will know what happened to the documents in the
probate court case file. This Transmittal Memorandum makes a record of the documents
transferred. The district court clerk should sign the bottom of the Memorandum and return it
to the probate court for inclusion in the probate court case file.

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF BERNALILLO

Probate Court No.
District Court Case #

IN THE MATTER OF THE ESTATE

OF , Deceased

TRANSMITTAL MEMORANDUM

I, Clerk of the Probate Court and Ex-Officio Recorder of the County

of , New Mexico, pursuant to an order of the (select one)
[ County Probate Court] OR | Judicial District Court] entered
(date of order), do hereby transmit to the Clerk of the Judicial District

Court the following papers, which comprise all of the ORIGINAL RECORDS filed in the
Probate Court relating to said Estate; to wit:

Document Date Filed

Application for Informal Probate of Will and for Informal Appointment of Personal Oct. 20, 2000
Representative

Last Will and Testament of Oct. 20, 2000
Clerk’s Certificate of Judgment Approving Last Will and Testament Oct. 20, 2000
Certificate of Review of Death Certificate Oct. 20, 2000
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Order for Informal Probate of Will and for Informal Appointment of Personal

Letters Testamentary and Acceptance
Notice to Creditors

Notice of Denial of Claims

Affidavit of Publication

Petition for Transfer to District Court

Order Transferring Cause to District Court

Oct. 20, 2000
Oct. 20, 2000
Nov. 21, 2000
Dec. 1, 2000

Jan. 8, 2001

Feb 17, 2000
Feb. 19, 2000

WITNESS MY HAND AND SEAL OF THE PROBATE COURT THIS
.20

OF

CLERK OF THE PROBATE COURT

By:

Deputy Clerk

DAY

Received from the Clerk of the Probate Court, the papers listed above. Witness my

hand and seal of the District Court this

day of

, 20

CLERK OF THE DISTRICT COURT

By:

7-7

Deputy Clerk



7.3.3 Sample Order for Permanent Transfer to District Court

STATE OF NEW MEXICO
IN THE PROBATE COURT

COUNTY OF
No.
IN THE MATTER OF THE ESTATE
OF , DECEASED
TRANSFER ORDER

This matter came before the Court on review of the file. The Probate Court of

County, New Mexico has determined that it is declining to oversee this case due to the fact
that there is a dispute between family members concerning the distribution of the estate [or
insert other reasons/findings]. The Probate Court finds that this case should be transferred
from the Probate Court of County to the (insert number of the

district court, such as Second, Thirteenth, etc.) Judicial District Court for
County, New Mexico for a formal proceeding. This transfer is subject to any District Court

docket fee or other fees that may apply.

IT ISHEREBY ORDERED that the case In the Matter of the Estate of ,

Deceased, Probate # filed in the Probate Court of County be
transferred to the (insert number of the district court, such as Second,
Thirteenth, etc.) Judicial District Court of County, New Mexico, for a formal
proceeding.
Judge’s Name
County Probate Judge
Address

City/State/Zip



7.3.4 Sample Order of Recusal and Transfer to District Court

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF

No.

IN THE MATTER OF THE ESTATE
OF , Deceased

TRANSFER ORDER

This matter came before the Probate Court on review of the file. , Probate

Judge, recuses himself/herself from the above-referenced cause.

The Probate Court finds that this case should be transferred from the Probate Court of
County to the (insert number of the district court, such as

Second, Thirteenth, etc.) Judicial District Court for County, New Mexico.

IT IS HEREBY ORDERED that the case In the Matter of the Estate of ,

Deceased, Probate # filed in the Probate Court of
County be transferred to the (insert number of the court, such as Second,
Thirteenth, etc.) Judicial District Court for County, New Mexico.

Judge’s Name
County Probate Judge

Address
City/State/Zip



7.3.5 Sample Order for Transfer to District Court with Remand to
Probate Court after Resolution of Dispute

STATE OF NEW MEXICO
IN THE PROBATE COURT

COUNTY OF
No.
IN THE MATTER OF THE ESTATE
OF , Deceased
TRANSFER ORDER

This matter came before the Probate Court on review of the file. The Probate Court of

County, New Mexico has determined that it has lost juris