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You have requested from the Advisory Committee on the Cpde of Judicial
Conduct guidance in the interpretation and application of Comment 17 of the
Committee Commentary to Rule 21-402 NMRA 2012 of the revised (ode of Judicial
Conduct that became effective January 1, 2012. That comment reads:

Candidates for judicial offices may, through a campaign committee,
solicitendorsements of support, including endorsements from atttorneys.
The judicial candidate may not solicit endorsements and should not be
informed about the identity of individual attorney supporters.

Your inquiry specifically raises two quéstions. The first focuses on the
meaning of the word “should” in the second sentence, and the second focuses on the
remainder of the second sentence concerning a judicial candidate’s information about
the identity of attorney supporters. |

With respect to your first question, you point out that in the Scope of the Code
there are two provisions that have bearing on the intended meanipg of the word




“should” and you believe that they are inconsistefdt. Paragraph 2 of t

When a rule contains a permissive term, such as “may” or “sho,
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discretion.
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the comments [to the Code] identify aspirajltional goals for jud
implement fully the principles of this Code as articulated in the
judges should strive to exceed the standards of conduct establ
the rules, holding themselves to the highest ethical stands
seeking to achieve those aspirational goals thereby enhan
dignity of the judicial office.
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Paragraph 2 discusses the structure of the Code, which consists of the
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Paragraph 2 then discusses the language in question by explaining ]
language in the rules, such as “should” commits conduct to the |
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professional discretion” of the judge or judicial candidate,

paragraph 3) of the Scope, on the other hand, discusses the “comments”
By explaining that “the comments identify aspirational goals,” pag

standards to which judges “should strive,” particularly in the ex

discretion. However, comments are not rules and are not of themsel

enforceable. See Scope, paragraph 3 (“Commenﬁs neither add to noi

the binding obligations set forth in the rules.”
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[a]s a practical matter, attorneys are inherex?qtly involved in judigial races

in one form or another. They may serve on campaign finance
committees; campaign organizational committees; may host furjdraisers;
may attend fundraisers (by virtue of their appearance it can be implied
that they support you, whether of not they actually donate|money);
support candidates in literature or advertisements (i.e. Bar Buljetin). In
these situations, it would be unrealistic for a judicial candidate not to

know the attorney’s identity.

Canon 4 states the “overarching principles éfjudicial ethics,” Stope, paragraph

2, thata judge or judicial candidate “shall not engage in political or ca mpaign activity
that is inconsistent with the independence, integrity, or impartiality of the judiciary.”
Rule 21-400 NMRA 2012. Rules 21-401 through 21-405 NMRA 2012 set forth the
standards of conduct required by the Code. See EScopc paragraph 2‘!(stating that “a
judge may be disciplined only for violating arule”). The Coderecognwes that Canon
4 must allow political activity by judges who are candidates in a partisan, non-
partisan, or retention election. See Rule 21-402 {establishing rules j}lowing certain
political activity by judicial candidates). In part:icuiar with respect (o your inquiry,
Rule 21-402(A)(1)(e) requires a judicial candidate intending to raise or expend more
that $1000 to form a campaign committee. In addition, Rule 21-402(E) prohibits a
judicial candidate from soliciting or receiving campaign funds from gn attorney, and
further prohibits a campaign committee from disclosing to the judicia  candidate “the
identity or source of any funds raised by the comfmittee.”
Comment 17 to Rule 21-402 provides g:uidance to the rulgl It addresses
“endorsements of support” from attorneys ard others and per 1hits campaign
comimittees, not judicial candidates, to solicit such endorsements. By further stating
that judicial candidates “should not be mformed about the 1dent1tv of individual
attorney supporters,” it means that the campaign cominittee should not inform the
judicial candidate of the attorneys from whom the comlmttee has obtained
endorsements. | |

Paragraph 4 of the Scope of the Code describes as aspirational the comments
to the Code, including Comment 17 to Rule 21 -402. Ttexpresses the averall goal that
judges not only meet the standards established by the rules, but strive to exceed them
in order to enhance the dignity of judicial office. In the context of Czomment 17 to
Rule 21-402, such effort on the part of a judge may include refusing to review the




names of attorney supporters that will or do appedr in an advertisement on behalf of

the judge.

Your inquiry tangentially raises the add;tional question ¢oncerning the
knowledge of a judge or judicial candidate ofthe identity of attorneys who support
the campaign committee in ways other than endorscments As lyou point out,

“attorneys are inherently involved in judicial Iaccs in one form or anpther.” Indeed,
attorneys are generally the persons who are most interested in judicial campaigns.
The Committee believes that the Code takes this practicality into account. And, ifthe
judge believes that he or she has developed a personal bias concerning an attorney as
aresult of knowledge received that the attorney hés supported the judge in the judge’s
campaign that might reasonably affect the Judge s impartiality, the judge shall
disqualify himself or herself in a procecdmg mvolvmg the attor hey. Rule 21-
211(AX1) NMRA 2012. | |
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