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CHAPTER 1

Introduction to Probate

This chapter covers:
e Workplace requirements, including an office, supplies, location, hours and staff.

e Jurisdiction and venue, including prodabourt jurisdiction, exclusive district court
jurisdiction, domicile and venue.

e When a probate is required, including definitions of probate and gross estates, diff
ways to title property, medical and other information.

¢ Intestate succession, inclag identifying the heirs and what happens when someon
dies without a valid will.

1.1 Overview

Probatei s a court proceedi ngete dpapedysisoaled eased
Afassetsod or fiestated) t o ntsapersohakrépresentativevnd evi s e e
has the | egal authority to act on behalf of t

Heirs are the people who would inherit the estate if there were no will. Devisees are the
individuals or organizations listedinai | | t o receive the property o
person can be both an heir and a devisee.

A decedent may own real property (houses, land, ranches, timber and mineral interests still
attached to the ground, etc.) or personal property. Personartyrapcludes items such as bank
accounts, stock accounts, retirement accounts, insurance policies, annuities, and royalties. These
are items of intangible personal property. Furniture, guns, jewelry, artwork, vehicles, and other
household items are tantglpersonal property.

Estates with both real property and personal property may be filed in the probate courts.

A decedentés assets do not necessarily requir
Intestate means dying without a valid willegate means dying with a valid will. Both intestate

and testate estates may be filed in the probate court if three years or less have elapsed since a

decedent 6s deat h. I f more than three years ha
probatecourts.
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A |l arge part of the pr olpleadiegs(papeingpri submitjecbtddthei s t o
court) are complete and accurate under New Mexico law. To do so, probate judges must be

familiar with topics such as jurisdiction, venue, domidihes howto's of handling pleadings, and

other legal issues. Since many probate judges are not attorneys, this basic training manual will

give judges an overview of common issues that may come before them. Judges are always free,
however, to call a districtourt judge, another probate judge, attorney, or other expert if they
encounter a case, question, or situation that they do not know the answieiouncomfortable

with.

Judges wi || find 4 ef er drhaesu gtho uit Sefethto iso rmadnsu a |
Sections of New Mexico Statutes Annotated (NMSA) 1978. Chapter 45, Pamphlet 67 is the

Uni form Probate Code that governs probates. T
statute cite for ease of reading. All probate judges should havattreRrobate Cod008

Replacement Pamphlet32pages) and current supplement. Periodic supplements to the

Uniform Probate Code are available as they are published. For copies of the Uniform Probate

Code supplementsor other statutesontact the Newlexico Compilation Commission, PO

Box 15549, Santa Fe NM 8925549,(505) 8274821.The Compi |l ati on Commi s S
address is 4355 Center Place, Santa Fe, NM 87507. The website contains more information:
WWW.NMCOmMpPCcomm.us

Free publicaccesso a l | of New Mexicods statutes and ru
http://www.nmonesource.com/nmpublic/gateway.dll/?f=templates&frazdehtmClick in
upper |l eft corner fi+ Statutes, Rul es, Const. o

1.2 Workplace Requirements

Probate judges should be aware of the following statutory requirements concerning their
workplace.

121 Countyds Obl i gaficeaodhSugplees Pr ovi de Of

Section 347-6 states that the county commissioners of each county in this state shall provide a
suitable office for the accommodation of the probate judge of the county, and shall furnish all
stationery and such other things as maydmeasary for the prompt discharge of the duties of
said judges.

1.2.2 Location and Hours of Business

Probate judges of this state are strictly required to hold their courts in the county seat of their
counties, and the probate clerks shall also hasie dfffice in the county seat of the county at all
times. Section 34-4. The probate courts of the state shall be in session and open at such times
as are needed for the transaction of any business matters that may properly come before the
courts under t laws of the state and upon notice given as required under the laws of the state.
Section 347-8. Probate judges who do not have afmtle staff should set and post regular

office hours when they will be available. Judges should be at the court cheihgurs posted.

1-2


http://www.nmcompcomm.us/
http://www.nmonesource.com/nmpublic/gateway.dll/?f=templates&fn=default.htm

How many hours a judge is in the office each week depends on the workload and other factors.
Assuming a case includes all required paperwork, consents and other items, most judges review
and act on cases docketed at their courts withima@edk of submission.

Whenever a probate judge is absent from the county where he or she was elected, is
incapacitated, or unable to attend to his or her duties for any reason, any district judge of said
county may do any and all things that could othesviie done by the probate judge, without the
necessity of having the matters or proceedings transferred from the docket of the probate court to
the district court. The fact of said absence or incapacity shall be recited in every order of the
district judgeentered in accordance with this act. Sectiov-34..

1.23 Probate Judge Salary and Term Limits

The salaries of probate judges are set by the legislature and vary depending on county size. As of
December 31, 2012, salaries range from $28,820 for @lassinties to $8,795 foirkt class
countiesunder twentyseven million dollars ($27,000,000) valuatito $3,505 for Class H

counties See Sections 444-4 through 444-8 and 444-14 for details.

Probate judges and other county officers, such as texasigssessor, clerk, county commissioner,

and sheriffaretersh i mi t ed. Article X, Section 2A of the
county officers, after having served two consecutive-f@ar terms, shall be ineligible to hold

any county officeédr t wo years thereafter. o

1.24 Probate Court Staff

The county clerk is thexofficio clerk of the probate cours¢eNew Mexico Constitution

Article VI, Section 22). The county clerk, however, may, with the consent of the probate judge,
appoint a depty clerk of the probate court, who, when duly appointed and qualified, has full
power and is authorized to perform all the duties of the clerk of the probate court. Sedtion 34
22.

A deputy clerk may be a st af fnlamerndusties, naybet he ¢
a staff person hired specifically to assist the probate judge. All deputy clerks must take an oath of
office which shall be recorded with the records of the probate court. SectiG3A deputy

clerk of the probate court shalbt receive any additional salary or pay of any kind for the

performance of his dutieand his compensation shall be taken out from the pay and the fees of

the clerk as allowed by law and as agreed upon between the deputy and the clerk who appoints

him. Section 347-25.

1.3 Jurisdictionand Venue
The Uniform Probate Code covers four types of probate cases:

e Informal probate (a will is submitted).
¢ Informal appointment (no will is submitted).
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Formal testacy (a will is submitted).
Formal appointment (nwill is submitted).

AJurisdictiond is the authority for a court
"limited jurisdiction,” and only have authority to act over informal probate/appointment
proceedings.

1.3.1 Probate Court Jurisdiction

The probate court may:

Accept informal probate and appointment cases (Sectios3®3 through 311) and
may:

o Admit wills to informal probate; and

o Informally appoint a personal representative.
Appoint a special administrator in an informal procagdiSection 45-614).
Review the reasonableness of fees charged by the personal representative or anyone
employed by the personal representative, including attorneys (Sect®id2lbdoes not
appear to limit this power only to district courts, but sipagbate judges lack the power
to hold evidentiary hearings, it should happen rarely in probate court).
Appoint a successor personal representative in an informal proceeding, when the original
personal representative dies or resigns (Sectior&6m®,-610).

Note: The district court may also do the above things. The probate court has what is known as
Aconcur r ent withdhe disridticourt td pyeside over informal probate and
appointment matters. This means that a person can file an informateeoid/or appointment

in either probate court or district court (Section14302.1).

Practical Tip:

If the probate judge is out of town, incapacitated, or otherwise away from the court, ar
district court judge from that county can sign ordersontied ge 6 s behal f
absence or incapacity shal/l be reci-T-dd

1.3.2 Exclusive District Court Jurisdiction

Only the district court has jurisdiction over:

Formal probate and appointntgproceedings, including formal closings.
Supervised administrations.

Estates of missing and protected persons.

Protection of incapacitated persons and minors (including guardianships and
conservatorships).

Survivorship and related accounts and similapprty interests.

Disclaimer of interests in property.

1-4
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e Apportionment of taxes on estates.
e Governing instruments except wills. 8&erning instrumentincludesa deed, trust,
insurance or annuity policy, account with POD designation, security registered in
beneficiary form (TOD), transfer on death (TOD) deed, pension, fsfuditing,
reirement or similar benefit plan. Section-2201(A)(20).
e Trustsputseedi scussi on of fApourover willsodo in Ch

Only the district court can:

e Appoint someone withduhe highest priority to serve as personal representative (Section
45-3-203(E)). However, if all people with equal priority have signed written consents,
this gives highest priority to the person upon whom all have agseed.hapter 3 for a
detailed disussion of this topic.

e Determine the validity of a contested will; this requires a formal probate proceeding.

e Consider admitting aopy of a will (Section 453-402(A)(1), (B)); this requires fmrmal
probate proceeding.

e Preside over a trial in a contesfgbate matter (Sections-85406, 407).

e Determine title to and value of real or personal progegtyveen the estate and any
interested person, including strangers to the estate with an adverse claim. The district
court has full power to make orders, junggnts and decrees and to take all other action
necessary and proper to administer justice in matters that come b¢Bwetion 451-

302(B)).

Hear a fdApetition for all owance?®86M)Ch di spu
¢ Remove a personal repentative for cause (Section-8%11).

In instances where conflicts of interest may be present, approve the sale or encumbrance

of property to the personal representative, his spouse, agent, or attorney (Se8tion 45

713(A)(2)).

e Open a probate case moham three years after death when a will exists (Sectie 45

108(A)(4)(5)).

Enter an order restraining a personal representative from acting (SecBe®0Z%.

Make a specific determination of heirs (Sectionl4502(A)(1).

Appoint a personal representagtiin a limited capacity.

Preside over guardianship and/or conservatorship cases (Sectib/39267)(3) and 45

5-101(B)).

e Appoi nt @aadliegtu afradri asn mi nor child who is the
(Sections 4581-302(A)(3) and 45-405.1).

Practical Tip:

Probate judges doot have jurisdiction to appoint a guardian or conservator for incapac
persons or minors and should not sign any orders of appointment. The UPC clearly d¢
the ficourto with j ur ithedisiriat courtmmhe chideen's or fansl
division of the district court where such jurisdiction is conferred by the Children's Sxmle
Section 455-101(B). If a probate judge is asked to appoint a guardian or conservator, |
she should direct the gges to transfer the case to the district court.
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1.3.3 Domicile

Domicile is important in determining venue, i.e., is the case being filed in the correct court?
Venue is discussed below. ADomiciledo is a per
Ques i ons that help determine a personds domici

Where does the person consider his or her permanent place of abode?

If they do not currently reside there, do they intend to return?

Where is the person registered to vote?

Is this their permanent agbs?

Where is their vehicle registered?

From what state is their driverodés | icense
Is this the place they intend to return to, even if they currently reside elsewhere?

From which state do they file their income taxes?

Ways for the probate judge tocheck domicile include:

¢ Does the will say decedent is domiciled in your county (it may not if the will was written
long ago or when the testator lived in another state)?
Does death certificate say decedent lived in your county?

¢ Do initial application andleath certificate match re: domicile?

Practical Tip:
If there is a conflict between what the application and death certificate indicate about 1
decedent 6s domicile, contact the appli

discrepancies. Discrepeies may result from the person having lived in a nursing home
been cared for by a family member in their home, died while on vacation, etc. The jud
di scretion to decide iIif the decedentds
If the case is clearly filed in the wrong court, it should be transferred to the correct cou
not accepted in the first place).

1.3.4 Venue

AVenueo means the place where the case shoul d
district courtdoes one use when someone dies?

Section 453-201 governs venue. Venue for the first informal testacy or appointment proceedings
after a decedent's death is:

() the county in New Mexico where the decedent was domiciled at the time of his death;

or
(2) if the decedent was not domiciled in New Mexico, in any county in New Mexico
where property of the decedent was | ocate

be interpreted to mean real or personal property.)
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1.3.5 Examples

Example 1: X dies domiciled in Beralillo County. All of his property is located in Bernalillo
County. Where should the Application for Appointment of Personal Representative be filed?
Answer: According to Section 43-201(A)(1), the personal representative must open the case in
Bernalillo Countyi either in the Bernalillo County Probate Court or the Second Judicial District
Court.

Example 2: X dies domiciled in Bernalillo County. He owns real property in Taos County. No

other property requires a probate. Where should the Applicatidkpfmwintment of Personal
Representative be filed?

Answer: According to Section 43-201(A)(1), the personal representative must open the case in
Bernalillo County Probate Court or Second Judicial District Court, and then record a Notice of
Administration,Section451-4 04, i n Taos County Clerkods offic
will argue that the personal representative can open the case directly in Taos County, but case

law and the statute on venue do not support this!

Example 3: X dies domiciledilbur ango, Col orado. AlIIl of Xbés pr
probate, except for property he owns in Socorro County. Where should the Application for
Appointment of Personal Representative be filed?

Answer: According to Section 43-201(A)(2), the personal peesentative opens the case in the

county where the property is located. Therefore, the case may be opened in the Socorro County
ProbateCourt or theSeventh Judicial District Court.

Example4:X, who i s domiciled i n Casatdtardgoresmi a, di es
California probate, which has already been opened there. But X also owns a piece of real

property in Albuquerque, New Mexico. What should the personal representative do?

Answer:X6s Cal i fornian per sonal Pursupntte Seetiontéat i ve h.
204, the personal representative can file a 0
Court or Second Judicial District Court, including a) authenticated copies of the California
appointment, b) any official bond thatshlaeen given; and c) a statement of the domiciliary
foreign personal representativebds address. 2)
proceeding, but would need to modify the language in the application to indicate that another
probate hadleeady been opene8eeSections 458-301(A)(4), 453-301(B)(1), 453-303(D)(E),
45-3-308(C). 3) The personal representative could initiate a formal ancillary proceeding in the

district court, pursuant to Section-45207.

1.4 When is a Probate Requied?

1.4.1 Probate Estate, Defined

The decedent s Aprobate estateo is the part o
provisions of the Uniform Probate Code. The probate estate requires a court probate proceeding

to passthatpartoftest at e t o the decedentds heirs or de
decedent 6s property, bot h r e asdle nanma astereantss on al ,
in common (defined below. It doesnot generally include property held jaint tenancy (also
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defined below), insurance policies (unless the estate, rather than an individual, is named as a
beneficiary), payable on death accounts, transfer on death accounts, trusts, etc.

1.4.2 Gross Estate, Defined

The decedent 6s ditgaloswalese adfe 0AlLls dafhedecedent 0:
titled, for purposes of calculating decedentd
include a home, ranch, other real property, bank accounts, investment accounts, IRAs, annuities,
retirement accounts, insurance policy proceeds, household goods, collectibles, and more. In 2012
$5, 120,000 of a decedentods estate is exempt f
in 2013.

1.4.3 Various Ways to Title Property

Title to propetry is one of the things that controls whether or not a probate is necessary. There
are many ways to title property:

e Solenameof a person (only decedentd6s name appe
assets).

e Tenants in common(each tenant owns his or hewn portion as a separate, distinct
interest in the property that cannot be transferred or legally destroyed by the ether co
tenant(s). One tenant in common passes his/her share to his/her heirs or devisees at death.
At decedent 6s deiadorhmon sharereqdiesnatc@ud prabaen a n t
proceeding. The decedentdés heirs or devise
surviving cetenant(s).

The above two forms of property ownership require a court proceeding to pass ownership to a
decedendrdsdédwiigsgsses. They are considered part ¢
al so part of the decedentds gross estate.

Other ways to title property include:

e Joint tenants with right of survivorship (at death of one joint tenant, property passes to
surviving joint tenant(s) without a probate or court proceeding). Joint tenancy title may
appear as fAjoint tenants, o0 fAjoint tenants
these is a permissible designation of a joint tenancy for deeds, finacomaints or other
documents. In cases involving a joint tenancy deed to real property, the decedent joint
tenant 6s death certificate should be recor
where the property is located.

e Payable on death (POD) accaus (name a beneficiary for bank accounts or U.S.
savings bonds; beneficiary automatically r
without a probateseeSections 45%-201 through 227).

e Other assets withamed beneficiaries such as life insurancenmuities, individual
retirement accounts (IRAs) (owner names in writing a beneficiary and at owner's death,
the property passes automatically to the named beneficiary without a probate, unless the
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beneficiary has predeceased the owner). However, iftheawn has named A my
as the beneficiary, a probate will probably be necessary,

e Transfer on death (TOD) accountgname a beneficiary to receive stocks, bonds, and
other investment securities; beneficiary automatically receives the property after the
owmner 6s deat h \wdeSettions 45-381 thpaughBlA) e ,

o Transfer on death deeds (TODDJor real property (must be prepared and recorded
properlybeforet he owner 06s death to pass title to t
TODD beneficiarieas f t er t he owner 0s sedSeddnd56-4il)t hout a

e Trusts (trustor can create a written trust during his/her lifetime, transfer all property into
the name of the trustee of the trust, and the trust property passes automatically to named
tu¢ beneficiaries upon trustords death with

o Life estates(a person retains an ownership interest during his/her lifetime, then upon
his/her death, the property passes automatically to designated remainder beneficiaries
without a probate; lifestates usually occur with real property and require a special deed
to create this interest).

The above seven forms of property ownership usually daot require a court probate
proceeding to pass ownership to ayaenotedent 0s
considered part of the decedentds probate est

1.5 Intestate Succession

Intestate means dying without a valid will. Wills are discussed in Chapter 2. The laws about
intestate succession appear @cttons 452-101 through 48-114. Chapter 14 of the manual
includes Sections 48-101 through 42-107 and Section 43-114.

If a decedent was married at the time of his/her death and died without a valid will, the

di stribution offar dedepemdidsg acssewisetdhér t he
separate or community. If an intestate decedent owned community property at death and had a
spouse, then the surviving spouse recei-ves al
2-102(B).SeealsoSection 452-8 0 7 . I f an intestate decedent ha
heirs as setout in Section251 03 woul d receive the decedentos

If an intestate decedent owned separate property at death and had only a spouse, but no children
then the surviving spouse receives all of the separate property in the intestate estate. Section 45
2-102(A)(1). If the intestate decedent owned separate property at death and had a spouse and
children, then the surviving spouse receivesfoueth of the separate property in the intestate

estate and the children receive the other thoaghs. Sections 43-102(A)(2), Section 42-

103(A). If the decedent owned separate property at death and had no spouse or children, then the
decedent 6s ih®ectionsA52-d433 waulel teceiweuthie separate property.

Practical Tips:

Determining the shares of recipients ¢
authority. Yet it is important for judges to understand the applicable Rrwseapgdicants
often ask for help, and judges must know what they are and are not allowed to say.
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Also, remember that not all assets of an estate require a court proceedingitles to
property, discussed above, determine whether or not a court proceedingssangcThis
principle applies to both testate and intestate estates.

Section 452-103 lists the priority of heirs to inherit an intestate estate. This statute also provides
guidance about which heirs must be listed in the initial application:

o Ifdeedent is married, decedentds spouse is
e Decedent6s children, by representation, i
o all of decedentds ;and ol ogi cal <chil dren,

o children adopted by decedent, if any.

e Ifoneormoreofdeceé nt 6s chil dren have died, al | Cc
children are also heirs of the decedent's estate.

e | f the decedent has no surviving spouse O
if both survive, or the surviving parent if only onengves.

e | f the decedent has no surviving spouse,
and sisters (called fidescenda-2108),bgf t he d
representation, are the heirs; (ifoneormofe decedentdied, thei bl i ngs

children of the deceased sibling(s) are also heirs of the estate)

¢ If the decedent has no surviving children, parents or siblings, the decedent's
grandparents are the he#tthe grandparents are deceased, their children (decedent's
aunts andincles), are the heirs of the estate. SectieB-483A(4) of the law states,
Al f decedent has no surviving descendant,
decedent is survived on both the paternal and maternal sides by one or more
grandparents orascendants of grandparents: (a) half to the decedent's paternal
grandparents equally if both survive, to the surviving paternal grandparent if only one
survives, or to the descendants of the decedent's paternal grandparents or either of
them if both are dmeased, the descendants taking by representation; and (b) half to
the decedent's maternal grandparents equally if both survive, to the surviving
maternal grandparent if only one survives, or to the descendants of the decedent's
maternal grandparents orteet of them if both are deceased, the descendants taking
by representationéo

¢ If decedent has no surviving descendant, parent, descendant of a parent, or
descendants of grandparertst the decedent has: (1) one deceased spouse who has
one or more descdants who survive the decedent, the estate or part thereof passes to
that spouse's descendants by representation; or (2) more than one deceased spouse
who has one or more descendants who survive the decedent, an equal share of the
estate or part thereof gges to each set of descendants by representddecedsed
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spouse" means an individual to whom the decedent was married at the individual's
death, and does not include a spouse who was divorced from, or treated pursuant to
Section 452-802 or Section 42-804 NMSA 1978 as divorced from, the decedent at
the time of the decedent's dedleeSection 452-103B and 452-103C. Until 2012

the Uniform Probate Code has never all owe
operation of law. In reality it will be imgssible for a judge to know whether
decedent 6s deceased spouse had any <chil dr

issue requires a factual determination, transfer the case to the district court for a
formal proceeding.

If no relatives or stepchildrn of t he decedent can be found, al
state school fund. Section-25105.

Practical Tip:

The intestate provisions of the law contain new, extremely complex provisions relating
genetic parents, adoptive parents, alitdconceived by assisted reproduction, and childr
born to surrogate parents. These new laws are set out in Sectigrisl85hrough 458-122,
which are not included in Chapter 14 of the manual. If the probate judge encounters a
with any of thesesisues, he or she should transfer the case to the district court for a for
proceeding.

16 Medical Recordsand Unclaimed Property Act

Due to privacy concerns under the federal HIPAA law (Health Insurance Portability and
Accountability Act of 1996)courts are seeing many probates opened solely for the purpose of

gaining access to medical records or other information about the decedent. This often happens

even though the person died years ago. Once the court appoints a personal representative, he/sh
should have the same authority to access dece

If a personal representative opens a case under the Uniform Probate Code to gather information,
he or she is still responsible for all duties of a personal septative, such as giving notices to
heirs, devisees, and creditors, preparing inventories and accountings, etc.

In the alternative, a Special Administrator may be appointed for the sole purpose of obtaining
medical records. This procedure might be appate if medical records are required for a

lawsuit or other purpose, but all necessary consents to the appointment of a personal
representative cannot be obtained or someone with equal priority for appointment is missing. A
Special Administrator appoirden an informal proceeding does not have the authority to
distribute assets of the estate. Special administrators are discussed in Chapter 3 of the manual.

The Uncl ai med Property Division of New Mexico

various procedres to claim assets on behalf of a deceased person who has rights to unclaimed
property. Chapter 10 contains more informatio
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http://www.tax.newmexico.gov/Individuals/Unclaimé&uoperty/Pages/Home.asabso has
additional information.

1-12


http://www.tax.newmexico.gov/Individuals/Unclaimed-Property/Pages/Home.aspx

CHAPTER 2
Wills

This chapter covers:

Requirements for a valid will, including who may make a will, the definition of sou
mind, witness requirements, and writing and signature requirements.

Sections contained in wills.

Other kinds of wills, such as holographic, joint, mutual and pourover wills.
Locating the will in various places where it may have been left or recorded.
Codicils © wills.

Judgeds review of the original wildl
How to revoke a will.

Tangible personal property list.

2.1

211

Requirements for a Valid Will

Who May Make a Will?

An individual eighteen years of age or older who is of sound mind or an emadaipaior who

is of sound mind may make a wiection 452-501. An emancipated minor is a person sixteen
years of age or older who: (1) has entered into a valid marriage, whether or not the marriage was

terminated by dissolution; (2) is a member of thievawr reserve components of the army,
navy, air force, marine corps or coast guard of the United States who is on active duty or a

member of the national guard who is on activated status; or (3) has received a declaration of

emancipation pursuant to tBE@nancipation of Minors Act. Section 45201(A)(14).

2.1.2

What is Sound Mind?

Testamentary capacity (being of sound mind) means someone knows:

e The objects of oneds bounty (who oneds
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e The nature of oneodsowng;amdty (what property
e That one is making a will.

Ainl uci d malin@tNevwMexico case law requires that if, at the moment the testator
signed the will, he or she knows the above three things, then the testator meets the requirements
of testamentary capacitgyen if he or she does not remember making the will the next day.
Someone under a cotappointed conservatorship may still have capacity to make a wél! S

Matter of the Estate of Lucer@18 N.M. 636 (Ct. App. 1994).

2.1.3 Witness Requirements
Thewitness requirements for a valid will in New Mexico are:

e TWo Acompetent o i-2505A) duals. Section 45

¢ No age requirement, although in practice attorneys who prepare wills use witnesses
age 18 or oldeBut seeMatter of the Estate of Kell@9 N.M. 82 (Ct. App. 1983),
where a 13yearold witnessed a will, and this was not part of the challenge to the
will .

e In New Mexico, interested persons (those who inherit under the will) may serve as
witnesses. Section 45505(B). If the will was executed in aiar state, the judge
may need to check the requirements for that state.

e The notary may also serve as a witness to the execution of the will. However, almost
all wills that are notarized contain the signatures of two withessessapheate
notary.But seeMartinez v. Martinez99 N.M. 809 (Ct.App.1983).

2.1.4 Writing and Signature Requirements
Wills must be (Section 43-502):

e In writing.

e Signed by testator (or signed by someone
by t he t es t0dhtsprovidien isdised fer testatoos nith physical, not
mental disabilities).

e Signed by two witnesses (testator and wwimesses, whonustallb e i n each ot h
presence and watch each other sign).

The above requirements are the only ones necessary flid avila Notarization is not

required, although wills prepared by lawyers are often notarized. Some people who prepare
their own wills believe that the notarydés sig
witnesses are required. They are inccirra will made in New Mexico must contain the

signature of the testator and two witnesses.

Note: Wills that are not signed in the presence of two witnesses (or are not witnessed at all) are
invalid if created in New Mexico. However, New Mexico has adhat says if a will only has

one witnessob6s signatur e, but i s notarized, th
will is valid. Martinez v. Martinez99 N.M. 809 (Ct. App. 1983).
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Practical Tip:

Probate judges have been asked whether amt agpointed under a power of attorney c:
sign a will on behalf of a testator. F
signing a will. Only if the testator is of sound mind and able to direct the agent to sigr|
his or her behalf and in$or her conscious presence could an agent sign a will on bel
the testator. A comdippointed conservator by law magt sign a will on behalf of an
incapacitated person. Section3802.1(B)(3).

2.2 Sections Contained in Wills

Although there is10 required form for a will, judges may see the following sections in wills that
they review as part of a probate case:

The contents of wills vary depending on who prepares them. Common provisions of a will may
include:

¢ Introductory statement. For exalap'l, , of County, State

of New Mexico, being of sound mind, make, publish, and declare this to be my Last

Wi | | and Testament, hereby revoking all

Statement of family history, listing spous#sny, and children by name.

Appointment of a personal representative and an alternate personal representative.

Summary of the personal representative's duties and powers.

Directions on how estate debts will be paid.

Instructions about family and persompabperty allowances (if testator is married or

has minor or dependent children).

e Specific gifts to people, such as "l devise $100 to my friend Miguel Murphy." The
will should state clearly what happens to Miguel Murphy's gift if he dies before the
testato.
Reference to a list of tangible personal property.

¢ Residuary clause stating who receives the rest of the estate and what happens to each
gift if one of the beneficiaries (called
contingent devisees are onlytided to the devise if the primary devisee predeceases
the testator. A trust may be named as the beneficiary in the will. This type of will is
cal l ed a 0 peebelowdor mare informatio®Rerember that the people,
charities trustees of trus, and other recipients named in a will to receive gifts are all
deviseegSection 451-201(11))

e Signature and date lines for testator and two witnesses.

o Clause attesting that the testator: (1) signed and executed the will, (2) signed
willingly, (3) exeated the will freely and voluntarily, and (4) was eighteen years of
age or older, of sound mind and under no constraint or undue influence.

¢ Clause attesting that the two witnesses: (1) saw the testator sign and execute the will,
(2) saw the testator signillingly, (3) when signing the will, each were in the
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presence of the testator and in the presence of each other, (4) witnessed the testator's
signing, and (5) believed the testator was eighteen years of age or older, of sound
mind and under no constraiot undue influence. Section 45504(A).

e Self-proving clause that includes a signature line for a notary public, as well as
signature lines for testator and two witnesses, plus a line for a notary public to sign
and stamp or seal the will. Although rarelgne, a selproving clause can be
executed on a different day than the day the will was signed. Sect®®@%&B).

Many wills that judges encounter are prepared by attorneys. The will may have been created in
another state, and judges may havetoresed t he ot her statebds | aws
valid will there. An individual is allowed to prepare his or her own will. However, lack of

familiarity with legal terminology, drafting, and problems withitigourself wills may mean

t hat pr esparmrwillcayse®moee @roblems than it solves.

Practical Tip:
Most wills contain arattestation clause language (usually at the end of the will) that sa
the testator and witnesses were all inr

that the testator signed willingly and was under no undue influence. A will that appea
have the required signatures and which contains a proper attestation clause is admit
probate without further proof. Section-8s303(C), NMSA 1978.

If further proof of the validity of the will is necessary, the judge has two options:

e The court can presume execution if the will appears to have properly executed; or

e The court may accept a sworn statement or affidavit of any person who knows the
circumstancesfaxecution, whether or not the person was a witness to a will. Section
45-3-303(C). This provision is useful especially foritkyourself wills that may not
have all of the required language set out in Sectio2-864.

2.3. Other Kinds of Wills

2.31 Holographic Wills

Holographic wills arewills in the handwriting of the testator and signed by the testator, but
without the signatures of withessélew Mexico does not recognize holographic wills made
in this state.In fact, the definition ofwill" specifically excludes a holographic will. Sectior 45
1-201(A)(57).

If a holographic will was validly made in a state that recognizes them, and the testator then
moved here and died, the judge could possibly admit that will. If a probate judge is gresente
with a handwritten, unwitnessed will from another state, he or she must do legal research about
the other stateds | aw on holographic wills.
should modify the order to explain why the holographic isilbeing admitted to probate.
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A handwritten will that contains the signature of the testator and two witnesses gt a
holographic willl New Mexico law does not require a will to be typed, only written, so a valid
handwritten will signed by the testatamd two witnesses should be admitted to probate.

2.3.2 Joint Wills

Joint wills meanone original will for two people. These are not favored in modern times and are
no longer prepared by attorneys for clients. Each person signs his or her own will. However,
judges may encounter an occasional joint will prepared many years ago. If the one joint will
needed to be probated at the death of the first spouse, the judge would probably use an
authenticated copy of the original will if a second probate were needed.

2.3.3 Mutual Wills

Mutual wills meantwo almost identical wills for two people, usually spouses. These are also
known as dl | ove you willso or dAmirror wills.
identical successor devisees.

2.3.4 Wills with a Contr act Not to Revoke

Sometimes joint or mutual wills contain language that the wills cannot be revoked after the first
person dies. The execution of a joint will or mutual will does not create a presumption of a

contract not to revoke the will or wills. A otract to make a will or devise or not to revoke a will

or devise can only be created by spSEeeific wri
Section 452-514,

A New Mexico casen the Matter of the Estate of Ketk21 N.M. 854 (Ct. App. 1996),
discusses joint and mutual wills and contracts not to revoke.

2.3.5 Pourover Wills

Pourover wills arewills that are executed at the same time as a trust to ensure that all assets are
transferred into the trust when the trustor dies. The pourover will shatesty assets remaining
outside of the trust at the time of the trust
into the trust. The residuary clause of a pou
of the X Revocable Living Tt dated 0O instead of
A pourover will should not need to be used if a trust was properly and fully funded during the
trustordés | ifetime, but a trustor mayudie bef
that he or she has created or fail to transfer all assets prior to death. Or the trustor may acquire
additional assets through inheritance, gift, lottery winnings or other means a long time after

creating the trust and may forget to transfer thoseasssts into the name of the trustee of the

trust. Failure to do so defeats one reason to have a trust: to avoid probate and court. Assets that
were not properly transferred into the trust
pourover wil through a court probate procedure.
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The probatejudge has the power toadmit a pourover will to probate when no dispute
exists.However, only the district court has jurisdiction over trusts themselves, including trust
administration or conflicts.

2.3.6 Living Wills

Living wills are health care directives that instruct decisiakers and health care providers not
to provide extraordinargnedical intervention o pr ol ong | i fe. Al so call e
St at e me n twils ate ndt testamentary instrunis like regular wills, but people often
confuse the terms.

2.4 Locating the Will

2.4.1 Safe Deposit Box

When someone dies, the heirs of the estate do not always know where to look for the original

will or if one even exists. One place a person might lookhferoriginal will is in the deceased
personb6s safe deposit box. Specific banking r
deposit box after the death of that person.

Section 5811A-4(A) outlines the search procedure upon the death of a lesaesaf# deposit
box. A financial institution where the safe deposit box is located must permit the person named
in a court order, or if no order exists, the spouse, parent, an adult descendant or a person named
as a personal representative in a copy afraqrted will produced by him, to open and examine
the contents of a safe deposit box leased by a decedent or any documents delivered by a decedent
for safekeeping, in the presence of an office
a receip

(1) any writing purported to be a will of the decedent;

(2) any writing purported to be a deed to a burial plot or burial instructions to the person
making the request for a search; or

(3) any document purported to be an insurance polithehfe of the decedent to the
person named as a beneficiary in the policy.

B. No other contents of a safe deposit box shall be removed pursuant to this section,
except as provided in the Probate Code [ Chapt

See alsoSection 5810-108 (Saving & Loan Institutions).

Practical Tip:

Many New Mexico financial institutions are unfamiliar with this law and may need to
provided a copy. In rare instances a probate judge may enter an order directing the fi
institution to comply wh Section 58L1A-4 and release any original will contained in the
safe deposit box of the decedent.
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Judges should be aware that New MexT7-8A86s Uni f
states thatangible property held in a safe deposit boxtheosafekeeping depository in the

ordinary course of the holder's business and proceeds resulting from the sale of the property
permitted by other law, are presumed abandoned if the property remains unclaimed by the owner
for more than five years after gixation of the lease or rental period on the box or other
depositoryUnclaimed property is discussed in Chapter 10 of this manual.

2.4.2 Placing a Will on Deposit with the District Court

A will may be deposited by the testator or his agent with the cleakyflistrict court in New

Mexico for safekeeping pursuant to rules of that court. The will shall be kept confidential.
During the testator's lifetime, a deposited will shall be delivered only to him or to a person
authorized in writing signed by him tocgive the will. A conservator may be allowed to

examine a deposited will of a protected testator under district court procedures designed to
maintain the confidential character of the document to the extent possible and to assure that it
will be resealedrad left on deposit after the examination. Upon being informed of the testator's
death, the district court clerk shall notify any person designated to receive the will and deliver it
to him on request, or the court clerk may deliver the will to the apptteprourt. Section 48-

515.

243 Do Not Record a Will with the County

People who make a will sometimes mistakenly think they should record a notarized will with the
county clerkds office during tihunwiseandi f et i me.
unnecessary. The will then becomes public record and even if the person revokes the will later,
the recorded will stays in the public record.

2.4.4 Leaving Original Will with Attorney Who Prepared It

People sometimes leave the original willlwihe attorney who prepared it. However, it can be
difficult or impossible to locate if the attorney moves, retires, becomes a judge, is disbarred, sells
his or her law practice, or dies. Some attorneys prepare duplicate originals, giving one to the
clientand retaining the other. If only one original can be found after the testator dies, a question
may arise about whether the will has been revoked.

2.5 Codicils to Wills

Codicils are amendments, updates, or changes to a will. Often a person has dl\aaiil just

wants to modify the appointment of a personal representative, change a beneficiary, or indicate a
change in marital status. Some people take their original will, cross out the old language, and
write the changes on the original will. These ademare not valid because they were not

executed in the presence of two witnesses.
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The codicil should: (1) identify the will that is being amended, including the date the will was
signed; (2) state the testat avhabchangesarecdhbeimynd dom
made; and (4) state which sections of the will remain in effect.

To be valid, the codicil must be executed in the same manner as a will. The testator must sign
and date the codicil in the presence of two witnesses who also sigpdibi. New Mexico law
does not require the codicil to be notarized, but attorneys (or their staff) usually notarize wills
and codicils that they prepare.

Practical Tip:

An invalidly executed wil/| can be plegcur
will may lack the signatures of two witnesses, but a later codicil to the will may be prc
executed. Because the defi niti1-804(A)bT)), they
valid codicil may HAcur e o dgdshould ook fordgmauage
in the codicil that says Al n all other
language. If the codicil is validly executed, the judge may be able to admit the invalid
executed will to probate, but would needslightly amend the order that the judge signs,

New Mexico law does not prohibit a person from adding a codicil to a will that was prepared and
executed in another state. However, some attorneys prefer to prepare a new will rather than
update a will maden another state.

Someti mes a testatoro6s wil/l i ncludes more tha
to make sure it is valid and properly executed. Each codicil should be admitted to probate with a
separate stamp. How to admit wills armdlicils to probate is discussed in Chapter 4.

Practical Tip:

Section42-516 requires any person who has
will to a person to secure its probate or, if no such person is known, to an appropriate
Contenpt penalties are possible against ¢
will. Sometimes the judge may find it useful to hand a copy of Sectih51% to an
applicant or family member.

26 Judgebds Review of Original Wil

The judgeds job i n r &hesamepratggureaapphiestolcodidilee i mpor t ¢
judge should carefully inspect the will and consider:

Is the will original? Are all pages original?
Are the signatures original?

If notarized, is the notary seal stamp original?
Are all pages present and accounted for?
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e Are there any signs of possible revocation, such as scratched out words, burn marks,
etc.? If there is some question about whether the will has been revoked, the case
should be filed in districtaurt. Sometimes there are changes to the will (such as
scratched out or changed words or names that are initialed by the testator). Unless
these changes were signed in the same manner as a will, they are not valid
amendments but could be validevocations Invalid amendments do not necessarily
affect the validity of the rest of the will unless someone challenges the will. If a will
is challenged after the judge admits it, the judge will need to transfer the case to
district court.

e Is the personal represafite first named in the will the same one who is astonoe
appointed? If not, is the successor personal representative named in the will applying
and has he or she stated why the first choice cannot serve? If not deceased, has the
first personal reprentative completed a proper renunciation and concurrence or

consent?
e Do the names in the family history section of the will (listing spouse and children), if
any, match the spouse and childrends name

o Are all devisees listed iftné will also listed in the application, including trustees,
schools and charities?
¢ Does the date the will was signed match the date of the will in the application?

Practical Tip:

Wills do not expire, so old wills that have not been revoked and arerpr@xecuted
should be admitted. New Mexico also acceptsaftgtate wills that comply with our
execution requirements OR complied wit
were executedseeSection 452-506. Legal research about the otharste 6 s | aw
executions might be necessary. Finally, there is no requirement that wills be typed.
Handwritten wills are acceptable if they are properly signed and witnessed.

2.7 How to Revoke a Will

The most effective way to revoke a will is to keaa new will that completely disposes of the
testatorodos entire estate. The new wil/l usuall
prior wills and codicils made by me." The dateonth, day and yeathat the testator signed the

new will shoutl also appear at the end of the new will.

Some people wish to revoke only a portion of their wills by making a codicil (amendment) to the
will. As noted above, a codicil should: (1) identify the will that is being amended, including the
date the will wasigned; (2) state the testator's name and domicile; (3) specify in detail what
changes are being made; and (4) state which sections of the will remain in effect.

A codicil must be executed in the same manner as a will. This means that the testatmnmust s
and date a codicil in the presence of two withesses who also sign the codicil. New Mexico law
does not require a codicil to be notarized, but attorneys (or their staff) usually notarize wills and
codicils that they prepare.
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As of January 1, 2012, NeMexico law allows a separate writing to revoke a will. A testator can

revoke a willby executing another subsequent document in the manner provided for in Section
45-2-502 or 452-504 NMSA 1978, or both, that expressly revokes the previous will oopart

the will. Section 482-507(A)(2). This means that a separate writing revoking a will must be

executed in the same manner as a will or cailisigned by the testator in the presence of two
witnesses. Notarization is optional. A separate writing expresabkireg a will that is not
properly executed would not wifoamprohate pdgeisnnoti f t he
certain whether a separate, written document revokes a will, the case should be transferred

to the district court for an evidentiary hearing.

Before this law went into effect, the New Mexico Court of Appeals has ruled that a separate,
notarized document revoking a prior valid will does not constitute a valid revocation of the will
under our state's laws. For attorneys who arekstbto learn this, the case citdnsre: Estate of
Martinez 127 N.M. 650 (Ct.App.1999).

New Mexico law sets out additional methods to revoke a-tygkrforming a revocatory act on

the will if the testator [maker of the will] performed the act withititent and for the purpose of
revoking the willé." Another individual can p
"conscious presence and by the testator's direction.” Sectigib@B(A)(3).

Revocatory acts on the will include "burning, tearirapaeling, obliterating or destroying the

will or any part of it," even if the burn, tear or cancellation does not touch any of the words on
the will. However, if the intent of the testator is not clear from the revocatory acts or there is
some question albiwwho actually performed the acts, a lawsuit could ensue.

Lawsuits can be long and expensive, and the more a family dislikes or distrusts each other, the
more expensive lawsuits become. Creative arguments can be made to prove or disprove a
testator's irgnt, soundness of mind, ability to be unduly influenced, etc. A testator may intend to
destroy a will by shredding or burning it, but forgets to destroy a copy or duplicate original of the
will. Arguments could then be made in court about whether the sfuyld be admitted or

whether the will was actually revoked.

Another way to revoke a will is by divorce or annulment. Bequests made tespoease in a

will executed prior to a divorce or annulment are revoked under New Mexico's laws. Seetion 45
2-804. Nominations of an espouse to serve as a personal representative, executor, trustee,
conservator, agent or guardian for the former spouse are similarly revoked upon divorce or
annulment.

This method only revokes the portions of the will that pertaingei#spouse. The rest of the
will would remain in effect unless it was revoked by a new will, codicil, or some other
revocatory act discussed above.

Divorce or annulment also excludes arspouse from inheriting under the terms of a payable

on death (POPaccounts, transfer on death (TOD) accounts, other beneficiary accounts, such as
life insurance, joint tenancy property, or a revocable trust. Specific to joint tenancies, New
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Mexico law states that a divorce or annulment of a marriage "severs thetintéitee former

spouses in property held by them at the time of the divorce or annulment as joint tenants with the
right of survivorship, transforming the interests of the former spouses into equal tenancies in
common." Section 42-804(B)(2).

There is a exception to the automatic revocation rule. The terms of a divorce decree, court

order, or a contract relating to the division of the marital estate made between the divorced
individuals before or after the marriage, divorce, or annulment may mandatiectlexspouse

receive life insurance, pension benefits, or other assets from a former spouse. The terms of court
orders or contracts, such as-prgotial and poshuptial agreements, should not be affected by

the automatic revocation rule.

While revocaibn is the general rule, some people want to include @apewse in a will. If this is
the case, people should update their veifter a divorce to expressly state their wishes to
include the exspouse in spite of the divorce.

Also, spouses who are seged, but not divorced, retain certain rights under the Uniform
Probate Code.

Similarly, someone who is found guilty of feloniously and intentionally killing a decedent loses

the right to inherit, collect as a named beneficiary, or serve as persoesimgative of the
decedent 6 s e 28@{BXC). Stdfic to joiot tesancies New Mexico law states
that the felonious and intentional killing a
killer in property held by them at the timetbg killing as joint tenants with the right of

survivorship, transforming the interests of the decedent and killer into equal tenancies in
common." Section 42-803(C)(2).

Probate judges should be aware that in New Mexico, if the decedent was invaveigdonce
proceeding at the time of his/her death, the judge should transfer the case to the district court for
a formal proceeding. Chapter 3 of the manual addresses this issue in more detail.

2.8 Tangible Personal Property List

Disputes about inheritances can center on an item of furniture, piece of artwork, or jewelry. New
Mexico law allows a testator to make a written statement or list of tangible personal property not
otherwise specifically disposed of by a will to give special china, silver, musical instruments,
furniture, jewelry,guns, boats, cars, artwoiknd other personal items to certain peofAkepart

of a will, a testator may prepare this separate list of id@agiersonal property and the recipients

of each item.

Wills prepared by New Mexico attorneys usually contain language that refer to this list of
tangible personal property, which does not include other types of personal property such as
stocks or bankaounts. The language in the will may also say that if no list can be found within
30 days, presume that no list exists. To be valid, the list must be signed by the testator but does

not need to be notarized. The list must also describe eachitemagndrecht A wi t h r easo¢c

certainty.o The |l ist iIis often stored with the
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have to search for it | ater. A AdAletter of I
personal property if it meets theglal requirements for the list listed below.

The list may be prepared before or after making the will. The list can be changed whenever the
testator wants, without having to change the will and without the help of an attdloegy

may not be put on ik list. This list must be signed by the testator, but do¢seed to be

signed by witnesseBating the list is also important kagse the personal representative or court
will look at the most recent list if a dispute arisEsis list becomes part die will and is

admitted to probate with the will by the probate judge.

Section 452-513 contains the requirements of this list. A will may refer to a written statement or
list to dispose of items of tangible personal property not otherwise specificgdlyseéd of by the

will, other than money. To be admissible under this section as evidence of the intended
disposition, the writing must be signed by the testator and must describe the items and the
devisees with reasonable certainty. The writing may be:

referred to as one to be in existence at the time of the testator's death;

prepared before or after the execution of the will;

altered by the testator after its preparation; or

a writing that has no significance apartiras effect on the dispositions made by the will.

oo wy»

A New Mexico caseln the Matter of the Estate of Russ@l9 N.M. 43 (Ct. App. 1994)
interprets this statute.
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CHAPTER 3

Personal Representatives and
Special Administrators

This chapter cover

e Personal representatives, including priority, consenrpersonal and successor
representatives, resignations, bonds, limited appointments and duties.

e Special administrators, including a sample order of appointment with limited powe

3.1 Personal Representatives

A Apersonal representative, 0 once appointed b
decedent, settling the estate, paying taxes and creditors, distributing property, and other matters.
A personal representative appointedbf e court fstands in the shoe

estate and tax matteRersonal representatives must be eighteen years of age or oldsee
Section 453-203(F)(1)

Practical Tip:

A person is not | e [ 1y t hteappdimsehiméer.iPaople
often phone the co t and say, fl-dnds .l
In reality, what t hey namedthem as gersonal eepresentate
But until that person takes steps to Glease and is appointed by the court in a written
order, he/she has no legal authority to act on behalf of the estate. The judge or court
may helptoclarifytlss i t uati on by explaining that
aboutwhom the caurt should appoint and how the personal representative should disti
the estateBut until a court order is signed by the judge, a personal representative nar
the will has no legal authority.

ga
ur

3.1.1 Who Has Priority to Serve?

't 1 s t he sdgutythamadintthepersbrgpkerépresentative who has the highest priority
to serve. Section 43-203(A) sets out who has priority from first to last:



1. Personal representative named in the will [note: alternate personal representative has priority
if first-named personal representative will not serve];

2. Surviving spouse who is a devisee named in the will;

3. Other devisees of decedent;

4. Surviving spouse of decedent, when there is no will;

5. Other heirs of decedent, when there is no will (if an heir is missinghandnissing heir has
equal priority to serve as personal representative, probate court lacks jurisdiction to appoint);

6. One nominated by those with priority to serve, when there is no will, or when all the heirs

and devisees decline to serve.

7. Any interestd person, such as a creditor or the state, (other than a spouse, devisee or heir)
can apply to have any qualified person serve. Creditors who ask to be appointed as personal
representative mustwalbdaysf r om decedent 6-8208(E)@)t The ( Sect i on
probate court probably does not have the authority to appoint a creditor as personal
representative unless those with higher priority to serve agree. But, if the decedent had no
family members, it is possible that the creditor is the one with the highesty for
appointment.

Practical Tip:

A person entitled to appointment as personal representative may choose decline anc
nominate in writing a qualified person as personal representative. The person so non
shall have the same priority as three who nominated the person. The law states that a
nomination or renunciation shall be signed by each person making it, the person's ati
or the person's guardian or conservator. Sectie®283C. A copy of document showing
the guardian or conservat® s aut hority should be inc

If someone without highest priority asks the court to appoint them as personal representative and
has not obtained written consents from those with higher priority, a formal proceeding is
required. Beause probate judges do not have jurisdiction over formal proceedings, only the
district court may appoint someone who does not have highest priority after notice and a hearing
to all i nterested per s o Amointmet ef onevaordoes bobhawte t hi s
highest priority, including highest priority resulting from renunciation or nomination determined
pursuant to this section, may be made onfipimal proceedings. Before appointing one

without highest priority, the court shall determthat those having highest priority, although

given notice of the proceedings, have failed to request appointment or to nominate another for
appointment and that administration is necessaryS e ¢ 3203(k). [#ajudge is asked to

appoint someone whads not have highest priority for appointment and the judge has already
docketed the case, the judge should transfer the case to district court for a formal proceeding.

Important Notes:
An individual who fAfel oni ouislbayged&amdening ds
per sonal representative of decedent 6s
45-2-803(C)(1)(c).
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Anexs pouse is also barred from serving
even if nominated indecedd 60 s wi | 12-:804@¥1¢(¢).Exoeptiod ebdecedent
could execute a new witlfter the divorce date, naming the-sgouse as personal
representative. Spouses who are separated, but not divorced, retain rights under the
Probate Code.

Sincel993, under domestic relations law Sectiord480(B), the rule in New Mexico is tha
if one spouse dies during the pendency of a divorce, the divorce and related proceedi|
continue to the conclusion as if both parties have survived. The New Mexicen8u@ourt
in the case oDldham v. Oldhan?011:NMSC-007, 149 N.M. 215 ruled that appointing th¢
surviving spouse as personal representative when a divorce was pending at the time
would create an inherent conflict of interest. If a probate juslgevare that a divorce was
pending when a decedent died, the judge should probably transfer the case to the dis
court for a formal proceeding to determine who should serve as personal representati
Oldhamcase can be read latp://www.nmcompomm.us/nmcases/NMSC/2011/11sc
007.pdf

Example1:Decedent, who was married at her deat h,

friend as personal representative. Who has priority to serve?

AnswerrDecedent 6s best fr i eesdpriontgtmsede. it doesindt mattevi | |

whether Decedent has a spouse or children. The intent of the @d4tattame her best friend as
personal representatidecontrols. If the best friend does not want to serve, then the judge must
look to Section 48-203(A) for guidance about who has next highest priority to serve as
personal representative.

Example 2:Decedent, who was married at her death, dies without a will. Who has priority to
serve as personal representative?

Answer: Decedent 0s stprpriyucservehlfans doésing Wwaat to serve, he can
designate another to serve for him (more on this below).

Example 3: The will names the spouse to serve as personal representative. Spouse is now
divorced from decedent. Child A is nominated asalternate personal representative if the
spouse is unable or unwilling to serve. Who has priority to serve?

Answer: Child A, since exspouses generally lose their right to serve as personal representative
and their inheritance rights, unless thespousesigned a new will after the divorce. Section 45
2-804.

Example 4 Stephanie and Joe were married for many years. Stephanie dies without a will. Joe

signs a consent allowing his son Greg to be personal representative. Stephanie and Joe have three

other clildren, none of whom are listed on the application. Greg appears in court to file the
paperwork. What should the judge do?
Answer: Section 453-203C allows a surviving spouse to nominate a qualified person to act as

personal representative, conferringghe r sondés priority for appointr

means that Joe can renounce his right to serv

and nominate in writing whoever he wants to serve as personal representative in his place. No
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consents & required. Once Joe nominates Greg, Greg has the highest priority to serve as

personal representative. Before signing an order appointing Greg, however, the judge can order
Greg to submit the names and addr eenfstes of Joe
proceeding, as the law requires. If Greg refuses to cooperate, the judge can decline to sign the

order appointing Greg and transfer the case to the district court for a formal proceeding.

Example 5:Decedent dies without a will. There are four adult children, all living. Who has

priority to serve?

Answer:Al I four have equal priority to serve bec:
consent in writing to the appointment of one of them or soraelse they all can agree upon in

order for the probate court to have jurisdiction.

Example 6:Decedent dies without a will. There are four adult children, two of whom cannot be

found. Who has priority to serve?

Answer: All four children have equal pnioi t y because they are all de
two cannot be found to consent in writing to the appointment of a personal representative, the
parties must proceed to district court. (Sometimes somebody in the family knows where the

missing childen or heirs are; they just do not like them or think they deserve an inheritance.)

Example 7:Decedent dies without a will. There is no surviving spouse, but there are four adult
children, one of whom has died, leaving two adult children. Who has piiosgrve?

Answer: The three living adult children and two adult children of the deceased child all have
equal priority to serve. All must concur in the appointment of someoperasnal representative
because they all are hei&eeSections 458-203(A)(5), 451-201(A)(20), 452-103(A), and 45
2-106(B).

Example 8: Decedent dies without a will. There are no surviving spouse, children, or parents,
but decedent has twelve adult siblings, five of whom have died, leaving 22 adult children among
them. Who hagriority to serve as personal representative?

Answer: The seven living adult siblings and 22 adult children of the deceased siblings all have
equal priority to serve because they are all heirs. All must consent in writing to the appointment
of someone agersonal representativBeeSections 453-203(A)(5), 451-201(A)(20), 452-

103(A), and 452-106(B).

Example 9:Esperanza, age twelve, is the only child of decedent, who has no will and no spouse.
Who has priority to serve?

Answer: Esperanza. A personalpresentative must be 18 to serve, but under Secti 45

203(C), a minor child who has priority to serve (or her guardian) can nominate a qualified person

to act as personal representative. If this is not done, then other heirs of decedent have equal

priority to serve. Next in line (under Sectionr28. 03) ar e decedentds paren
both have equal priority to serve. One could consent to the other serving, however.

Example 10:Yolanda and Heather are legally married in lowa, a state fbatsasame sex
marriages. The couple moves to New Mexico. Yolanda dies, and her will names Heather, the
surviving spouse, to serve as personal representative. Who has priority to serve?

Answer: HeatherShe is the firshamed personal representative, whethvenot she is a spouse.
The person with named in the will has the number one priority to serve. SectBP08%A)(1).
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Although the status of spouse does not affect the appointment of personal representative, it could
affect other issues. If a disputesas, the case should be transferred to the district court.

Example 11:Decedent dies with a will that appoints her husband as personal representative. At

the time of her death, decedent and husband were involved in ongoing divorce proceedings.
Daughteris seconehamed personal representative. Who has priority to serve?

Answer: The New Mexico Supreme Court ruled@idham v. Oldhan2011:NMSC-007, 149

N.M. 215that, because a divorce proceeding was pending when husband died, the wife could not
beappointd as t he personal representative of the ¢
conflict of interest. The Supreme Court further stated that the district court in a formal

proceeding must determine who is qualified to serve as personal representetijpeige should

transfer the case to the district court for a formal proceeding and explain that a divorce was
pending at the time of husbandodos death.

Example 12:Mark dies intestate. His surviving spouse Joy wants to wait a year to file a case in
ordert o avoid creditorsd cl ai ms. Bank of Wazoo f
of Personal Representative in the probate court. Who has priority to serve?

Answer: Joy has priority to serv&eeSection 453-203(A)(2). If Joy refuses to sign a c@mt to

the creditor serving as personal representative, the probate judge should decline to sign an order
appointing the creditor as personal representative. The creditor must file a formal proceeding in

the district court because the creditor does ne¢ gghest priority to serve. Section-3203E.

3.1.2 What If Person With Highest Priority Does Not Want to Serve?

The person with highest priority does not have to agree to serve. He/she has two options under
Section 453-203(C):

1. Nominate someone else ta athis/her place: The person with highest priority can
finominate a qualified person to act as personal representative by an appropriate writing filed
with the court and thereby confer the person's relative priority for appointment on the
person'snomineed0 Thi s means the nominee Mmhisw has the
option does not apply to personal representatives named in a willut does apply to those
listed in Section 48-203(A)(2) through (5). The div-yourself forms do not contain
languagdor this option, so the initial application form would need to be modified; or

2. Renounce his/her right to serve and/or nominate another: A person can renounce his/her right
to nominate [discussed in 1. above] or renounce his/her right to appointmerdasaper
representative by filing an appropriate writing with the court. When two or more persons
share equal priority, all those who do not renounce carstur in nominating another for
appointment by an appropriate writing filed with the court. The pessorominated shall
have the same priority as those who nominated the peBsation 453-203(C). The det-
yourself forms contain | anguage about M@Aconse
with equal priority to serve as personal representative systALL people with equal
priority must consent in writing to someone serving as personal representative, and if
they do not agree, they must go to district court for a formal proceedingsgeSection
45-3-203(E)).
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3.1.3 When Consents are Required

Judyes must look to Section 45203 for guidance on who has highest priority to be appointed

as personal representative. Written consents are required when someone who seeks appointment
does not have the highest priority or has equal priority with othesexte as personal
representative. The | aw uses the term Anomina
as personal representative. The Probate Court
agree to the appointment of a personal repreBeatd he concept is the same: consents,

renunciations, and nominations must all be in writing and signed by the people who are agreeing.

Often a case is filed with the court, and it does not include the required consents. The judge

cannot sign the ordemtil all people with equal priority have consented in writing to the

appointment of a personal representativé. i s t he applicantés job, n
obtain the consentsThe judge has the authority to write a letter to the applicant ab®ut th

requirement for consents, citing the law. Any correspondence from the judge should be made a

part of the court file. Many times consents are easy for the applicant to obtain, but other times

there is disagreement. The judge may also do an order reghieiggplicant to obtain the

consents. If all required consents are not submitted to the probate court, the case must be
transferred to the district court.

If the personal representative named in a validly executed will is willing to serve and sukbmits th
proper paperwork to the coutlie law does not requireconsents before tat personal
representative is appointedoy the judge. Nor is the applicant required to provide notice of

the application prior to his/her appointment.

If the first personal repsentative named in a will does not want to serve, he or she would need

to sign a renunciation. The secemamed personal representative named in a will would then

have next highest priority to be appointed. If the fivaimed personal representative hasl dir

is incapacitated, it is up to the judge whether to ask for evidence of this or just to appoint the first
alternate personal representative named in the will.

If there is no will, the surviving spouse, if any, of the decedent has priority to seyeesasal
representative. He or she is allowed to nominate another to act as personal representative by
signing a written consent. If the decedent had no spouse, then all of the heirs have equal priority
to serve as personal representative, and all maseot in writing to the appointment of a

personal representative. Heirs are discussed in detail in Sections 1 and 4 of this manual.

If one of people who has highest priority to serve as personal representative is a minor (under

age 18) or has been adjudgacapacitated by a court, a conservator may consent on the minor

or incapacitated personé6és behalf. I f no conse
incapacitated person may exercise the same right to nominate, to object to anothetimappoin

or to consent to the appointment of a personal representalee.an incapacitated person may

have a power of attorney designating an agent to handle their business matters. This agent can

sign a consent on behalf of the incapacitated persotingatcopy of the power of attorney in
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the court file to show the signer had authority is a good idea. An attorney may not consent on
behalf of a client, minor, or incapacitated persseeSection 453-203(D).

Practical Tips:
The law does not requidnsents to be notarized.

A AiWaiver of Noticeo signed by an heir
a NnConsent to Appointment of Personal

Probate courts lack jurisdiction to determine who the heirs of an estateifjedges need
to understand the laws about heirs so that the judges know which consents are requir

Example:Donna, decedentds daughter, is nominated
will. Decedent has five other daughters. Donna agressri@. What consents are required?

Answer: Donna has priority to serve as personal representative. No consents are required prior

to her appointment.

Example2:Lor i, decedentds spouse, i s nominated as
Lori doesnot want to serve, so she asks her friend Tony to serve on her behalf. Who has priority

to serve? What consents are required?

Answer: First, Lori must sign a written renunciation that she does not wish to serve, which is

filed with the court. However, Tgndoes not have priority because someone nominated as

personal representative cannot confer priority onto another nominee. See8t03&C). If a
successor personal representative i s named in
priority to serve as personal representative. Otherwise, Sectiat2@3(A)(2) says the

surviving spouse (if the spouse is a devisee in the will) has next priority. If there is no spouse,

then all devisees named in the will have equal priority to serve as pemsmmsentative,

Section 433-203(A)(3), and they would all need to consent in writing to the appointment of a

personal representative.

Example 3: John dies with a will. He has three children. His will names his surviving spouse
Betty as personal repmestative. The will names his son Bill as the alternate personal
representative. Betty declines to serve. Who has priority to serve as personal representative?
What consents are required?

Answer: Bill, because he is the alternate named in the will; thosgmaied in the will have first
priority to serveSeeSections 458-203(A)(C). No consents are required if Bill is willing to

serve, it Betty must sign a written renunciation that she does not wish to serve, which is filed
with the court.

Example 4:Johndies, but does not have a will. He is a widower with three living children. Who
has priority to serve as or nominate a personal representdtivat?consents are required?
Answer: All three children have equal priority to serve as personal represenfdiegemust all
consent in writing to someone serving as personal representative. If the three children cannot
agree on who will serve, the case must be filed in or transferred to the district court.
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Example 5: Same as above, but none of the children altengvto serve as personal
representative.

Answer: They must all consent in writing to another mutually agreeable person to serve as
personal representative. If they cannot agree, the case must be filed in or transferred to the
district court.

Example 6: Graciela dies without a will. She is a widow with eight children, two of whom have

died and left five children, all of whom are over the age of 18. Who has priority to serve as
personal representativ€®hat consents are required?

Answer: The six survivirg children and five children of the deceased children all have equal

priority to serve or nominate another as personal representative. All eleven must consent in

writing to one or more of them serving as personal representative or may nominate another
mutually agreeable person to serve as personal representative. If they cannot agree, the case must
be filed in or transferred to the district court.

Example 7:Juanita dies without a will. She is a widow with two living children and one

deceased child. The ceased child had two children, one a minor and one an adult. Who has

priority to serve as personal representatiétat consents are required?

Answer:Juani tads children and the children of t hi
nominate anothre The minor child cannot legally serve as personal representative but may still
nominate another (depending on the age of the child, the judge may want to have the child's
guardian sign on his or her Dbehal fid(withthes above
concurrence of the minor or his or her guardian) must all consent in writorgetor more of

them serving as personal representative or may nominate another mutually agreeable person to
serve as personal representative. If they cannot atpeeease must be filed in or transferred to

the district court.

Example 8: Tom, who has no family, has a will that lists a bank to serve as personal

representative. No alternate personal representative is listed. Four charities are listed as devisees
under Tombés will. After Tomb6s death the bank r
representative and concurs in Attorney Mary Jane serving instead. Who has priority to serve as
personal representative under these fadthat consents are required?

Answer. Remember from Example 1 above thatneone nominated as personal representative

cannot confer priority onto another nominee. Sectio3-283(C). Since no successor personal
representative i s named in the dalofdhdent 6s wi l
devisees (in this case, the four charities) named in the will have highest and equal priority to

serve as personal representative. Sectie&233(A)(3). If all devisees consent in writing to

Attorney Mary Jane serving as personal represestdtien the court can appoint Attorney Mary

Jane as personal representative. If the charities do not all consent to Attorney Mary Jane serving,
the charities could all agree to another person serving. Or the case could be filed in the district

court for aformal proceeding that asks for the appointment of a personal representative who does
not have highest priorityseeSection 453-203(E). If the case is already filed in the probate

court, and there is no agreement, then the probate judge would traasfas¢hto the district

court for aformal proceeding.
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Example 9:Mark dies intestate. His surviving spouse Joy wants to wait a year to file a case in

order to avoid creditorsoé cl ai ms. Bank of Wa z

of PersonaRepresentative in the probate court. Who has priority to serve? What consents are
required?

Answer: Joy has priority to serv&eeSection 453-203(A)(2). The creditor must obtain a

written consent from Joy before it can be appointed personal represepfatie estate. If Joy

refuses to sign a consent to the creditor serving as personal representative, the probate judge
cannot appoint the creditor as personal representative. The creditor must file a formal proceeding
in the district court because theditor does not have highest priority to serve. Sectie® 45

203E.

3.1.4 Co-Personal Representatives

Sometimes a will names two or more individuals to serve g®ersonal representatives. The

will may also provide guidance about whether the signatfrbeth are required in all instances

or in selected transactions. For exampl e, a
court paperwork and on transactions involvi
3-717 controls. Section543-717 (Carepresentatives; when joint action required) reads:

A. If two or more persons are appointedrepresentatives, the concurrence of all is
required, unless the will provides otherwise, on all acts connected with the administration
and distrilution of the estate. This restriction does not apply when:

(1) any cerepresentative receives and receipts for property due the estate;

(2) the concurrence of all cannot readily be obtained in the time reasonably available for
emergency action nesgary to preserve the estate; or

(3) a cerepresentative has been delegated to act for the others.

B. Persons dealing with a-tepresentative, if actually unaware that another has been
appointed to serve with him or if advised by the personaésemtative with whom they

are dealing that he has authority to act alone for any of the reasons mentioned herein, are
as fully protected as if the person with whom they dealt had been the sole personal
representative.

C. A corepresentative who abdiest his responsibility to coadminister the estate by a
blanket delegation breaches his duty to interested persons as provided by Séd8on 3
[45-3-703 NMSA 1978].

The court 6s o-pedsenal reprgspntaiivestandnhg Letteos Testamenthejters
of Administration issued by the court should reflect the statutory information regarding co
personal representatives. Sample language is included in Chapter 4.

It is also possible that people with equal priority to serve as personal represeataliveoncur
in two people serving as quersonal representatives, but this would be unusual.

3.1.5 Successor Personal Representatives

Sometimes the personal representative appointed by the court dies, resigns, or no longer wishes
to serve. Additionapaperwork must be submitted to the court asking to have a successor

3-9

w
ng



personal representative appointed. If there is a will, hopefully it names a successor personal
representative. If there is no will, then the applicant must follow the Priority of Personal
Representative rules, discussed above. The same law that goveinerthefor appointment of

a personal representative applo the selection afuccessor personal representatietion
45-3-203(H). If more than one person has equal priorityet@pointed successor personal
representative, written consents to the appointment by all those with equal priority must be
submitted to the court before a successor personal representative can be appointed by the judge.

Sections 48-609, 453-610 and 453-613 govern successor personal representative
appointments. Also, Section-8301(F) contains some language that should appear in the
pleading for a successor personal representative. The successor personal representative would
also need to submit a ravized acceptance, Form 4B5, and new Letters, Form 486 or 4B

107.

On the next page is a sample order appointing a successor personal representative.
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Sample Order Appointing a Successor Personal Representative

IN THE PROBATE COURT
COUNTY OF
STATE OF NEW MEXICO

No.

IN THE MATTER OF THE ESTATE OF
, DECEASED

ORDER APPOINTING SUCCESSOR PERSONAL REPRESENTATIVE

This Court has received an Application for Informal Appointment of Successor Personal
Repregentative that seeks an Order appointing a successor personal representative. The Court
FINDS:

1. Sections 48-303(F) and 458-613, NMSA 1978 govern the appointment of a successor
personal representative of an estate.

2. The Court has reviewed the Apgliton for Informal Appointment of Successor Personal
Representative.

3. The personal representative , appointed by the Court on ,

20__ __, has submitted a written resignation t
deathofpesonal representative has bee
4. has priority to be appointed as successor personal representative

and has submitted paperwork asking to be appointed. OR

has consented in writingi® appointment of as successor
personal representative. NMSA 1978, Sectiof8493.

THEREFORE, THIS COURT ORDERS that:
A. The Application is granted;

B. The appointment of as personal representative of the estate is termeated du
to his/her resignation [or deatmodify order as needed));

C. shal l del i ver decedent 6s asse

information pertaining to the estate to the successor personal representative;
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D. Is informallypaointed as the successor personal representative of the
estate of the decedent, without bond, in an unsupervised administration;

E. Letters of Administration [or Letters Testamentary] shall be issued to upon
his/her acceptance of the officesuccessor personal representative.

THE HONORABLE

County Probate Judge
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3.1.6 Resignation of Personal Representative

A personal representative may resign, but theynegion is not effective until a successor

personal representative has been appointed and qualified, and the assets delivered to the
successor. The personal representative who is resigning has a duty to protect the estate assets and
make an accounting tbé successor personal representative (SectiheiD).

3.1.7 Removal of Personal Representative

Probate judges lack the authority to remove a personal representative on the motion of the heirs
(or any other interested party). A personal represeptatim only be removddr causeby the
district court (Section 43-611).

3.1.8 Bond Required of Personal Representative

Most informal probate and/or appointment proceedings do not require the personal representative
to be bonded, unless the will reqsra bond. Sections 85603 through 606 cover bonds. Bonds
are discussed in Chapter 10.

3.1.9 Limited Appointment of Personal Representative

On occasion a probate judge is asked to appoint a personal representative for a limited purpose,
such as to bnig a wrongful death action in district court. Probate judges do not have authority to
l'imit a personal representativeds powers or
under the Uniform Probate Code, that person must perform all dutiesegbgader the Uniform
Probate Code. If someone insists that a judge should make a limited appointment, send him or
her to district court.

Probate judges can limit or specify the powers of a eappbinted special administrator,
discussed below.

3.1.10 Duties of Personal Representative

Section 453-703 states thatgersonal representative is a fiduciary who shall observe the same
standards of care applicable to trustees. A personal representative is under a duty to settle and
distribute the estate ofdecedent in accordance with the terms of any probated and effective will
and the Uniform Probate Code and as expeditiously and efficiently as is consistent with the best
interests of the estate. Personal representatives who fail to perform their dutiesreanoved,

their actions can be undone, they can be sued, and they can be held personally liable for
misdeedsseeSections 48-702 and 483-712. Only a district court can remove a personal
representative for cause, see Section8-631.

Section 453-701, et seq. lists the duties of the personal representative. Within ten days of
appointment, the personal representative is required to give Notice to Heirs and Devisees of the
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Estate and to anyone who has demanded notice (Sect®7@%). Within thre months of
appointment, the personal representative must give Notice to Creditors (Seed@d#band
prepare an inventory of the estate (Sectioi34®6). The Personal Representative may also
want to publish a Notice to Creditors to limit the timeuaknown creditor has to file a claim
against the estate. (This cannot be used to avoid giving notice to known or reasonably
ascertainable creditaysthey must be given actual notice).

Practical Tip:

The law requires personal representatives to preganeventory of the property of the
decedent owned at the time of death within three months after appointment. Filing th’
inventory with the court is optional. Some personal representatives do not file the act
i nventory of thecoaceddeént @s ddutdagts ima"
Preparation of I nventory and Apprai sal
representative has prepared the inventory as required by law and that the inventory i
available to all interested personsontequest itSeeSection 453-706.

Section 453-715 lists some, but not all, of the specific transactions personal representatives are
aut horized to carry out. The personal represe
decedent Odsstaté incdmeerardlestatetaxes, pay the New Mexico family and personal
property allowances due (if any), prepare an accounting, and distribute the estate assets properly.
The personal representative must follow the provisions of the will, if any, otatedaws, if no

will exists.

Itis notthe probatec our t s j ob to monitor the personal
monitoring is needed, the estatean bea supervised administration which only thedistrict
court can oversee in a formal supefised proceeding

3.2 Special Administrators

Sometimes a special administrator needs to be appointed before a general personal representative
can be appointed. Most often, special administrations are sought whensgtisitere matter

needs immediate t@ntion, such as releasing a body for burial or cremation, cleaning out an
apartment, protecting the estate assets, etc. Some attorneys will use a special administration as a
discovery tool to find out whether a will exists and what property the deceakkniie process

may also be used to force the personal representative to take action and open the probate. Finally,
someone might need to start a probate before all renunciations, consents, or other paperwork can
be obtained. This may also be useful whemeaone needs to open a probate for the sole purpose

of obtaining medical records and it would be difficult to obtain the consents of all the people

with priority for appointment.

The probate and district courts have jurisdiction to appoint special adirators to act on behalf

of an estate before a regular personal representative is appointed. The special administrator has
the duty to collect and manage the estate assets, to preserve them, to account for and deliver the
assets to the personal represewvtaonce the personal representative is appointed. Sectiedis 45

3-14



614 through 618 discuss this topic. Theidgourself forms do not contain language for
requesting a special administrator and would need to be modified by the applicant.

When appointing apecial administrator, the probate judge does not have to follow the priorities
for appointment that apply to personal representatives. Sectid«2@3(H). The special

administrator process should not be used to get around obtaining the consents of heirnsh

equal priority for appointment . For example, suppose an intestate decedent has two sons. One
son does not wish to consent to the appointment of the other son as personal representative. The
judge should not appoint one son as a special administirzgtead, send the parties to the

district court for a formal proceeding.

Special administrators appointed in an informal proceeding do not have the power to

di stribute a S8eeSedohd5861H Jheaspecaktadsinistrator serves more as
aiflbabysittero for decedentbés property, coll ect
representative is appointed by the court. Special administrators appointed in formal proceedings

have more powers. To make it clear that the Special Administrato annot di stri but e
assets, the order, a sample of which appears on the next page, should specifically state that the
special administrator cannot distribute the d
Administration should also set out angtrections on the powers granted to the special

administrator.

The length of time that a special administrator serves may vary depending upon the needs of the

decedent 6s estate and whether there is a del a
exanpl e, it may take some time to obtain al/l ne
appointment. A speci al admini strator can prot

personal representative is appointed.

Although not required, judges cahoose to put a time limit or expiration date in the order of
appointment and Letters for the special administrator. Othenlis@ppointment of a special
administrator terminatagpon theappointment of a general personal representedigetion 45
3-618. The appointment of a special administrataalgosubject to termination by resignation,
or upon removal for cause, as provided in Sect##3-608 through5-3-611.

Practical Tip:

If the applicant started a case with an Application for AppointragSpecial
Administrator, the court can use that same case file and number to convert the case
regular probate and appointment of personal representative. The judge does not nee
assign a separate case number or collect an additional docketdéesrder appointing the
personal representative (often, but not always, the same person as the special admir
should terminate the special administr
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3.2.1 Sample Order for Informal Appointment of Special Administrator

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF

No.

IN THE MATTER OF THE ESTATE OF
, DECEASED

ORDER APPOINTING SPECIAL ADMINISTRATOR WITH LIMITED POWERS

Upon the application of , @ person known to be interested in

this estate, for the appointment of a special administrator pending the appointment of a general
per sonal representative; date of death being
and upo good cause shown, the Court finds that a special administrator should be appointed.
Judges can enter relevant reason(s) above, for example:
e five days have not el apsed since decede
i's necessary tsdurial/crematioger, decedent 6

¢ all written consents to the appointment of personal representative have not yet

been obtained, but the appointment is n
or,
e an appointment is necessary tmp secure d

e any other reason that shows figood cause

IT IS, THEREFORE, ORDERED that is hereby appointed

special administrator of the estate of , deceased, to collect and manage the

assets of the estate, to preserve them,dowat for and deliver such assets to the general
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personal representative, once he or she is appointed by the Court, and until further order of this
Court.

shall not have the full powers of a personal representative,

but shall havelte power to:
[JUDGES MAY LIMIT OR MODIFY THIS LIST AS NEEDED]

l. access and secure the decedentdos home;

2. search for and notify heirs of decedent;

3. locate and preserve, including storage, other assets of decedent;

4. access and handle decedentds mail ;

5. paydecedefts debts, including but not I imited to

6. access decedentdéds bank accounts for the purp
due;

7.communicate with the Soci al Securi thgy Admini s
proper termination thereof;

8. communicate with taxing authorities, including, but not limited to, the Internal Revenue
Service and New Mexico Taxation and Revenue Department;

9. access and acquire copies of dec bahlthgaredb s medi
institutions in accordance with HIPAA privacy regulations;

10t ransfer title to decedentds vehicle with th

ll.such other powers as may be necessary to pre

shalothave the power to |iquidate

assets. shall keep and provide a full accounting of expenditures and

income of the estate to all interested persons.
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Optional, if needed: The Court shall trea 0s Acceptance to seryv

representative as an Acceptance to serve as special administrator of the estate of

The Court shall issue Letters of Special Administration to upon applican

acceptance of thoffice of special administrator.

THE HONORABLE

County Probate Judge
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3.2.2 Sample Letters of Special Administration

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY

IN THE MATTER OF THE ESTATE OF No.
, DECEASED.

LETTERS OF SPECIAL ADMINISTRATION

TO WHOM IT MAY CONCERN:

Notice is now given has been appointed to serve as the special
administrator of the estate of , and has qualified as the decedent's
special administrator by filing with the court a statement of acceptance of the duties of that
office.

shall not have the full powers of a parsgpresentative, but shall have

the power to:

Judges can lisspecificpowers granted to the special administrator in the Order
Appointing the Special Administrator in this space.

shall not have the power to distribute décedeng Isusshall s
collect and manage the assets of the estate, preserve them, account for and deliver such assets to
the general personal representative, once he or she is appointed

Issued this day of , 20

Clerk of the Probate Court

(Seal) by:

Deputy Clerk
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3.23 Sample Order for Informal Appointment of Special Administrator,
Medical Records Only

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF

No.

IN THE MATTER OF THE ESTATE OF
, DECEASED

ORDER APPOINTING SPECIAL ADMINISTRATOR WITH LIMITED POWERS

Upon the application of , a person known to be interested in

this estate, for the appointment of a special administrator pending the appointment of a general
per sonal representative; date of death being

and upon good cause shown, the Court finds that a speciadisitlator should be appointed.

IT IS, THEREFORE, ORDERED that is hereby appointed special

administrator of the estate of , deceased. shall not have the full

powers of a personal representative, but shall have onlytherfio:
Access and acquire copies of decedentds me
providers, and other health care institutions or facilities that provided treatment of the
decedent prior to death and & oi headcerad &mc
with HIPAA privacy regulations for the sol

records[Judge can list specific health institutiorfs) if known.]

shatiot have the power to access, liquidate or distribute any othesasset

of decedent.
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The Court shall treat 0s Acceptance to serve

Acceptance to serve as special administrator of the estate of . The Court shall

issue Letters of Special Administration to nwgyary of this order.

THE HONORABLE

County Probate Judge
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3.2.4 Sample Letters of Special Administration, Medical Records Only

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY

IN THE MATTER OF THE ESTATE OF No.
, DECEASED.

LETTERS OF SPECIAL ADMINISTRATION
TO WHOM IT MAY CONCERN:

Notice is now given has been appointed to serve azidile sp
administrator of the estate of , and has qualified as the decedent's
special administrator by filing with the court a statement of acceptance of the duties of that
office.

shall not have the full powersparaonal representative, but shall have

the power to:

Access and acquire copies of decedentds me
providers, and other health care institutions or facilities that provided treatment of the
decedentpriortodeatmad t o be treated as a fApersonal |
with HIPAA privacy regulations for the sol
records[Judge can list specific health institutiorfs) if known.]

shall nothaeethp ower t o di st r,bubshalle dece
collect and manage the assets of the estate, preserve them, account for and deliver such assets to
the general personal representative, once he or she is appointed

Issued this day of , 20

Clerk of the Probate Court

(Seal) by:

Deputy Clerk
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CHAPTER 4

Probate Procedures

This chapter covers:

e Docketing cases, including whether to docket, whetthasign the order, a docketing
checklist and sequestered cases.

e Probate court forms.

e Proof of death.

e Format and handling of court pleadings.

¢ Initial probate application, including required elements and common errors.
e How to issue Letters Testamentar Letters of Administration.

e CheckKlist of informal probate and appointment pleadings.

4.1 Docketing Cases

4.1.1 To Docket or Not Docket a Case?

A case is docketed once the docket fee is paid and a case number is assigned. A probate court

case cannotbedocet ed wuntil the $30 docket fee is subn
money order. The probate judge, in limited circumstances, may waive the docket fee for reasons

of indigence. This option is rarely used.

Unless there is a substantive errothia initial application submitted by the personal

representative, cases should be docketed without delay. Substantive errors might include a copy
of a will, attempting to file a case in the wrong court, or a failure to fill out the verification on the
apdication. The New Mexico Court of Appeals has ruled that court clerks do not have the
jurisdiction to determine whether a case should be docketed.

In Ennis v. KMart Corporation131 N.M. 32 (Ct. App. 2001), a district court clerk refused to

docket the casdue to an error in the caption, even though the jurisdictional elements contained

in the body of the case were correct. The statute of limitations on the case expired before an
amended complaint could be filed. The Court of Appeals upheld the triabcourtf i ndi ng t ha
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clerk had erred in refusing to accept the complaint. The Appellate Court cited NMRA,-Rule 1

005(E) (whichisnowRule-0 05 ( F) ), which prohibits a court
filing any paper presented for that purposelgdecause it is not presented in proper form as
required by these rules or any | ocal rul es or
removed from the clerk any discretion in the decision to accept a technically deficient pleading.
AThe a dommittee moted tlwat the removal of discretion was necessary because the
rejection of pleadings for technical wviolatio
of fice of the clerké. .o I d. at 3faskofil nstead t
evaluating the sufficiency of the pleadings and grants to the trial court the discretion to determine
whet her to permit a party to correct any defe
Further, the case states,

We hold that, under Re1 1-005(E), a court clerk lacks the discretion to reject pleadings
for technical violations and that a pleading will be considered filed when delivered to the
clerk. It is then up to the trial court to decide whether to allow a party to correct any
deficiencies or strike the pleadings.

Based on th&nniscase, the judge or staff should evaluate a case initially presented to the court,
and if it is legally sufficient, should docket the case immediately. Court staff can use a checklist
to check for criticaklements before docketing a cabke judge does not have to immediately

sign the order if consents are needed or additional heirs or devisees need to be listed, but

the case should be docketed.

A sample of a Probate Court Docketing Checklist is provimddw. The checklist should
particularly help those judges who have the <c
the judge ever sees the case.

The checklist is based, in part, on the findings the judge is required to make under Se€dions 45
302,-303 and-308 before entering a will into probate or granting an informal application for

probate. This checklist allows the staff to review the case for the required elements and to
identify any fatal fl aws b efSamndardizangtheepmmdtedureg t he
for review of cases prior to docketing leads to consistency, and ensures that all cases are treated

in an everhanded manner. It also expedites the process by identifying any issues that may cause
delays in the appointment afpersonal representative.

To avoid delays, probate judges may want to have several standard orders to use for issues that
arise at the time the case is docketed, such as the need to obtain consents, provide the original
will, etc.

If the application contains the required substantive elements listed on the checklist, the case
should be docketed immediately and submitted to the judge for further reviewlf the case

has substantive problems (such as lack of a notarized verification) the case cannoéetagldock

Pro seapplicants may handwrite necessary corrections on the forms, but some attorneys may
want to take the case back to the office to make necessary corrections before submitting the case
to the court.



The position that a judge cannot review a cadé it has been docketed is supported by Rule of
Civil Procedure for the District Courts@5(F) (there are also corresponding rules for the
Metropolitan and Magistrate Courts) which states in part,

AThe clerk shal/l n ot paperpressnged forahatpurpose palely f o r
because it is not presented in proper form as required by these rules or any local rules or
practices. 0

Once the case has been docketed, the case is properly before the court if the judge needs to
contact partieto the case prior to making any determinations or signing the order.

Practical Tips:

If the threeyear statute of limitation during which the probate case can be filed is abo
expire and if the application is verified and the docket fee paidyraadile number to the
case immediately, regardless of substantive or technical errors!

Somepro seapplicants will submit the Verified Statement of Personal Representative
(which closes the estate) at the same time they file the initial applicatiosolifteshould
not file the Verified Statement until the probate matter is complete. Once the Verified
Statement if filed, the personal representative loses the authority to act on behalf of t
estate!

4.1.2 Just Because a Case is Docketed, Must the Judgegrsthe Order?

Docketing the case i mmediately still allows t
appointment of personal representative for an
actions. See Sections-88305, 453-309. The need to déne the application might arise if the

judge detects evidence of fraud, if all consents of those with equal priority to serve as personal
representative cannot be obtained, if the will is not original, or any other number of problems

that the judge ideiftes upon more careful review of the case.

Judges may find it useful to create a set of form orders that address common issues that delay the
appointment of a personal representative. The orders should address what action needs to be
done by the applicaro correct the issues. This helps move the case along and provides a record
of the reasons for any delays in the case.

Make sure a case is docketed before signing an order or before declining to accepAit.

judge has no power to take any action onseaantil it is docketed. This also ensures that the

court has the decedentods will (even if the wi
record to transfer to the district court if necessary.

Oncea case is docketed, a probate judge cannsign the order appointing the personal

representative and/or admitting a will to probate until all of the substantive requirements
(findings) of a probate case are meflhis means the judge may have to wait to sign the order
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until receiving the original W, all consents, or a death certificate or other proof of death (if the

court requires proof of death). Section3l3 02 says that, AUpon receipt
requesting informal probate of a will, the probate or district court, upon making thegsnd

required by Section 48-303, shall issue a written statement of informal probate if at least one
hundred twenty hours have el apsed since the d
order that the judge signs. Section3t307 contains simdr language. These findings are

discussed in more detail later in this chapter.

4.1.3 Documents Filed with Court & Redaction of Sensitive Information

Judges should also consider which documents must be docketed and placed in the file. Once the
case is fed with the court, all pleadings properly submitted for filing should be docketed. Search
requests and cover letters usually do not need to be placed in the file. However, most
correspondence (includingreail) that addresses issues concerning the casgdsbe filed so

that there is a record of events pertaining to the progress of the case. If judges are not sure, they

mi ght ask themselves, fAwould this help someon
could this be important to the case inthefumi? 06 Corr espondence that ma
criminal, or hateful accusations may necessitate transfer of the case to the district court for a

formal proceeding. Make sure that copies of these communications are sent to all parties

involved and included ithe court file.

Due to restrictions on public records, the judge and staff should make sure that no sensitive or
protected medical information is included in the court file. Because of regulations restricting the
disclosure of social security numbers fbdge or staff should carefully review documents
submitted to the court for any social security numbers or other private information. The judge or
staff may need to redact, or black out, social security numbers, bank account numbers, or other
protectedmformation. Some county clerks have computer software that redacts selected
information, and the clerks may offer useful information to judges about redaction methods.

When possible, the redaction should be done on a copy of the document, leavingj thiact a
information contained in the original documexever redactinformation on an original will.

It is good practice to make a second copy of the document after redacting the information to
make sure that the information cannot be read when heldthp tight, or in cases where
correction fluid or tape is used, that it cannot be removed.

If an attorney opro separty submits pleadings to the court that contain private information, the
judge or staff may want to ask them to resubmit the pleadingskahem to redact the
information themselves. Protected information, public record and confidentiality issues are
discussed in detail in Section 4.3.2 below and in Chapter 6 of the manual.

(See the next page for a Docketing Checklist.)
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4.1.4 Docketing Checklist

0O 00 0000 OO0 000000

O000 O

PROBATE COURT DOCKETING CHECKLIST

Name of decedent Expedite?

Applicant 6s name Issues?

Statement of applicant I p to
Date of decedent6s deadg ti me
Statement of domicile is in Coufy

Decedent did not live in &v Mexico, but owned property in County and

30 days or more have el apse3307A))hce deced:e
Death Certificate has been submittedvill be submitted

Information regarding domicile, marital status,adat death and age at time of death

matches information provided in Application can be corrected

Spouse, children, heirs and devisees are l{geeh if incomplete addresses)

If there is a will, the date the will was executed

If a will is submitted, sbmitted will isoriginal, not a copy

The hérs and devisees listed in thalvmatch the hes and devisees listed in the

applicationor information can and will be corrected

Demand for Notice box is checked can be checked by court

Five days (120hosr) have el apsed since decedent 0s
docketed, but judgeannotsign order appointing PR until 120 hours after death)

No more than 3 years have el apsedt since
has been more than 3 yeanspkcation needs to contain a statement that he/she is

opening probie to confirm title to property

Probate Court has jurisdiction to act, and case does not involve determination of heirs,
missing heirs, trusts, formal probaseéSection 451-302)

Any required consents are attachmdcan be obtained

Application is signed bymplicant orattorney

Application includes a notarized verifi c:
Docket fee is submitted @ waived for indigence by the court (judge only)

If any of the above is NOT true, judges should not docket the case, but should
inform the attorney, runner, or pro seapplicant of the problem.

If a case meets the above requirements, judges should docket the case even if it contains
any of the following technicalreors:

0 0O O OO OO

Lack of conformity of form, such as margins, style, etc.
Technically deficient pleading

Wrong forms, intestate instead of testate or vice versa
Wrong court caption

Ages of minor heirs/devisees/children missing
Personal Representative failed to $istf on application
Incomplete addresses for heirs/devisees, etc.
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4.1.5 Sequestered Cases

Probate case files are public record, open to anyone to view. Occasionally, a probate case may
need to be sequestered (kept locked and confidential). Thiscaswise in cases involving

domestic violence or other safety issues where the identity and location of a personal

representative or other interested party needs to be kept confidential. The person seeking to
sequester the case should provide a policertepourt order, or other evidence of the danger of
revealing their identity. The judge must decide whether the safety of the person involved is more

i mportant than the publicds right to view the

Once the probate judge is convinced that tlse chould be sequestered, only the following
information should appear on the docket sheet:

o Docket Number

e Date of Filing

e Judgeds Name

e Payment of Docket Fee, if applicable

e The statement, ACase sequestered. May onl
order 0O

The names of the decedent, personal representative, and attorney, if any, should not appear
anywhere on the docket sheet or in the public record. The case file should be kept in a secure,
locked cabinet, drawer, or other location. The case file cgnbenviewed by someone with a
written court order from the probate court.

This issue arises rarely, and the sequestered status should be used sparingly, if at all.
4.2 Probate Court Forms

4.2.1 Pro Se(Do-It-Yourself) Probate Forms

The New Mexico Sugme Court approved dbyourself probate court forms for use by the
public without the assistance of an attorney. These forms are published as part of the New
Mexico Rules Annotated under Section-@81, et seq. Some attorneys also use these forms.

Copes of the dat-yourself forms can be obtained:

e As packets, sold by the probate courts for $5 each packet.

e From thelnternet, forms can be found at:
www.nmcourts.com (Click on Legal Forgrtben Probate Coyrt
http://www.bernco.gov/probajeidgesoffice/ ( c 1 i ck on ©bhenobat e Fc
click on NM Supreme Court Probate Fo)ms

e From the MdwMexicoRules Annotated, Volume 1, Probate Court Foriides 4B



Theprobate forms must be downloaded individually. People often have problems withiys
may apjear at the probate court, having downloaded only pipécation.If the judgeor staff
speal with them before they download the forms, make sura@pipicants knowhat they will
need the form$or the Application, Order, Acceptance and Letters. Alrfolithese forms
should be filed at the beginning of the case.

In addition to the actual probate forms, the rules contain many useful instructions and procedures
that should aid applicants. It is helpful to explain the numbering process to people uin® inq

about the process. That is, Form-@&3 contains instructions; 4B01 or 4B102 is the initial
application. Make sure applicants understand that although the initial forms are what they need
to open the case, once they have been appointed, theeadlta use additional forms for

notices, inventory, and to complete the probate process.

Judges mafind it helpfulto create a detailed checklist of what documents people need to submit

at each stage of the proceeding to save time and help peoplaibdtestand the probate
processwhen selling forms packets, it is helpful
stages of the probate process to make sure that the proper forms are submitted at each stage of
the proceeding.

Because the probate coutaff signs documents on behalf of the court, they cannot notarize
documents that applicants file with the court. If no one in the county offices notarizes
documents, make sure people are aware of this before they visit the court. Banks, investment
companis, office supply companies, and other businesses may provide notary services. Chapter
10 contains information about allowable notary fees.

Pro separties often refer to the form number when asking questions. For clarity, ask them to
refer to the name ohe form.

Make sure people aresing the correct forms:

e Testate Forms (for when there is a will).
¢ Intestate Forms (for when there is no valid will).

Here is a list of the rules governing probate forms approved by the New Mexico Supreme Court:

4B-001 Prdvate court forms; short title; limited purpose of forms; cautions regarding use of these
forms.

4B-002 Probate definitions.

4B-003 General instructions for probate forms.

4B-011 General instructions for probates when there is no will.

4B-012 Explanation oforms and how to complete; specific steps if no will has been found.
4B-021 General instructions for probates when there is a will.

4B-022 Explanation of forms and how to complete; specific steps to probate a will.
4B-101 Application for informal appointemt of personal representative (no will).

4B-102 Application for informal probate of will and for informal appointment of personal
representative (will).

4B-103 Order of informal appointment of personal representative (no will).
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4B-104 Order of informal mbate of will and appointment of personal representative (will).
4B-105 Acceptance of appointment as personal representative (will) (no will).
4B-106 Letters of administration (no will).

4B-107 Letters testamentary (will).

4B-201 Notice of informal appointent of personal representative.

4B-202 Proof of notice.

4B-301 Notice to known creditors.

4B-302 Notice to creditors.

4B-401 Inventory.

4B-501 Accounting.

4B-502 Verified statement of the personal representative.

4B-503 Application for certificate of fubkdministration.

4B-504 Certificate of full administration and release of property lien.

4B-601 Affidavit of poverty and indigency.

4B-602 Order allowing free process.

4.2.2 Other Probate Forms

Someattorneys may submit forms from old probate manudaeseminar handouts pleadings

based upon the requirements set out in the probate code. Any forms that meet the requirements
for informal probate or appointment proceedings in New Mexico may be accepted by the probate
court. Two sample pplication formshe probate judge may encounter are included near the end

of this chapter.

4.3 Proof of Death

4.3.1 How Does a Judge Know the Decedent has Died?
The judge has the following options:

e The judge can take t he ap ptheiagpkcationsudderwo r d
oath.

e The judge can require proof of death, usually a death certificate or letter from the
Office of Medical Investigator (OMI).

¢ If other evidence is unavailable (or the judge wants further information) the judge
may accept obituas, funeral home documentation, etc. from the applicant.

e Judges have the power to require a death certificates in all probate cases filed,
including cases submitted by attorneys pralseapplicants. Judges should be
consistent in their requirementsdloow that they are acting in a fair and impartial
manner.

f



4.3.2 Death Certificates

Funeral service practitioners who assume custody of a dead body have responsibilities under the
law to (1) file the death certificate; (2) obtain the personal datatfiemext of kin or the best

gualified person or source available, and (3) obtain the medical certification of cause of death.
Section 2414-20. Not all information is always accurate on the death certificate.

Although judges may review death certificat®8sgction 2414-27A NMSA prohibits a person
from allowing the public to inspect the death certificate. Itreads:

It is unlawful for ary person to permit inspection of or to disclose information contained
in vital records or to copy or issue a copy of all or part of any record except as authorized
by law.

It is permissible for the probate judge to request and review the death cestifigtit should not

be included in the court file. The Bernalillo County Probate Court has removed previously filed
death certificates and replaced them with the Certificate of Review discussed below. The
removed original death certificates are stored locked cabinet, secure from public view.

Practical Tip:

Section 2414-29 sets fees that the New Mexico Vital Records Office can charge for
producing certified copies of birth and death certificaté® fee for each search of a vita
record to produe a certified copy of a death certificate shall be five dollars ($5.00) anc
shall include one certified copy of the recafdavailable, Section 244-29C.

Section 148-9.1F s t a tDeath certificates that have been recorded in the office of theycount
clerk may be inspected, but shall not be copied, digitized or purchased by any third party unless
fifty years have elapsed after the date of death and the cause of death and any other medical
information contained on the death certificate is redacteatjdition to redaction of protected
personal identifier information. Death certificates and other vital records recorded in the office
of the county clerk are exempt from the restrictions contained in Subsection A of Seetidn 24

27 NMSA 1978. The actfoecording a death certificate in the office of the county clerk is
considered a convenience; provided that no person shall be required to record a death certificate
in the office of the county clerk to effect change of title or interest in property.

Further, NMSA Section 542B-3D prohibits businesses from disclosing social security numbers
to the public. The statute reads:

D. A company acquiring or using social security numbers of consumers shall adopt
internal policies that:

(2) limit accesdo the social security numbers to those employees
authorized to have access to that information to perform their duties; and

(2)  hold employees responsible if the social security numbers are
released to unauthorized persons.



Although the probate cots are not technically a business, the New Mexico Administrative Code
(NMAC) contains similar provisions for probate case files. See specifically 1.17.230.804.E

1.17.230.801 PROBATE CASE FILE:

A. Program: probate matters
B. Maintenance systemnumeri@l by docket number
C. Description: record of probate proceedings before the court. File may cqrettion,

will, deathcertificate notice to creditorsbonding documentggtters of administrationclaims, proposed
distributions, settlements, ordarsappointments, orders of distribution, correspondence, memoranda,
etc. Fileincludesprobate court case files forwarded from county clerk's office or probate judge.

D. Retention: permanent
E. Confidentiality: may contain materials covered by protectivder or sealed materials
F. Nota bene:No probate case filshall be microphotographed withquibbate docket

sheet
[1.17.230.801 NMAG Rp 1.17.230.191 NMAC, 2/18/2003]

1.17.230.8021.17.230.803 omitted

1.17.230.804 PROBATE DOCKET SHEET:

A. Program: probate matters
B. Maintenance systemgchronological by date of filing
C. Description: record of documents and events in a probate case. Record may show clerk,

judge, court type, date filed, time filed, number of pages, case number, decedentson&isecurity
number, date of death, attorney, waiver, judgment, court cost, etc.

D. Retention: until filed in probate case file

E. Confidentiality: Social security numbers shall not be released to the public
per supreme court order 8000, dated April 5, 2001 [emphasis added], and federal Privacy Act
of 1974, 5 USC Section 552a note Section 7.
[1.17.230.804 NMAG Rp 1.17.230.194 NMAC, 2/18/2003]

1.17.230.805 INDEX OF PROBATE DECEDENTS:

A. Program: probate matters

B. Maintenance systemalphabeticaby decedent 6s name

C. Description:ye ar Il 'y al phabeti cal | i-reférdanaing to dogketd e c e d e r
number. Listing may show name of decedent, docket number, etc.

D. Retention: permanent

E. Nota bene:

(1) Courts having automategitems that provide access by defendant name, are not required to
produce annual paper indexes. However, aye@r paper index shall be produced and forwarded to state
archives.

(2) Paper indexes produced prior to automation shall be mictogtaphed (imaged)
with a copy forwarded to state archives.

[1.17.230.805 NMAG Rp 1.17.230.195 NMAC, 2/18/2003]

Because of above statutes and rules, the probate courts must maintain the confidentiality of death
certificates submitted to the court. Thigmal death certificate (or Pending Letter from the

Office of the Medical Investigator) should be submitted to the court, but should not be filed in

the court record.
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Reviewing the death certificate is important to the probate judge in determining thedd e nt 6 s
death, as well as decedentdos domicile, marita
passed since the death, etc. The probate judge reviews the death certificates in each case. The
judge fills out two c opingReceiptfandRévewdiBeatht i f i cat
Certificateo form, filing one copy in the cou
court, to the attorney or applicant. Some attorneys familiar with the process submit their own
certificate. The death certifate is then returned to the attorney or applicant. The actual date of

death is no longer included in the certificate signed by the judge, although that date is required

on the initial application.
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STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF

NO.

IN THE MATTER OF THE ESTATE OF
DECEASED

CERTIFICATE ACKNOWLEDGING RECEIPT AND

REVIEW OF DEATH CERTIFICATE

l, , County Probate Judgenowledge

having reviewed the d¢h ertificate in the abowveaptioned probate action, having confirmed

t he date of listesl orethee epplicaiian isdagrect, dand having returned said death
certificate to the prsonakepresentative or attorney for thetate.

[In some cases death certificate is not available pending an investigation by the Office of the

Medi cal l nvestigator into the cause of decede

language to read; . County Probate Judge, acknowlédgeng

reviewed the Pending Letter from the Office of Medical Investigator in the adapteoned

probate actolhavi ng confir med t hlstedbathesapptchtiordisecoread, e nt 6 s
and having returned said Letter to the personal repasenor attorney for the estate.]

WITNESS my hand and seal of thedbateCourt on this day of :

20

THE HONORABLE

(SEAL)

County Probate Judge
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When the alleged deceased person is missing, only the district court has jurisdiction to hear the
case. Section 45-302A(2). Probate judges may be asked to declare a person dead. Probate
judges cannot accept these cases; only the district court has thepoeelare someone dead.
SeeSection 451-107.

The death certificate contains information that is useful when reviewing the initial
application, such as the decedentds

e Name.

e Date of death and age at time of death (which must be included in the initial
application).

e Marital status (such agjhether there was a deceased spouse).

e Domicile.

Practical Tip:
Make sure the date of death and date of birth on the death certificate matches the dg
death and age at time of death listed in the initial aptjmica

4.4 Format and Handling of Court Pleadings

Estate papers (called pleadings), the original will, if any, and proper payment are presented
together to the court for review and appointment of the personal representative and/or probate of
the will, if any. The initial application must be signed by the applicant in the presence of a notary
public and should include an original death certificate, if required by the judge. Applicants must
submit complete, accurate, and truthful pleadings to the court.

If, for any reason, the court does not accept the estate, all payments and pleadings are returned to
the applicant. After a case is accepted for filing, a receipt should be given to the filing party for

all monies submitted to the court. After the cowtkkts the probate case, no refunds are

possible.

Each pleading should be presented in order with exact copies clipped behind the original.
Usually an original plus one to three copies are presented with each pleading filed throughout the
case. Extra cops of Letters Testamentary or Letters of Administration are often submitted. The
court keeps the original and returns endorsed copies to the filing party.

The original pleading is filstamped in the upper right hand corner of the first page in
substantitly the following manner:

FILED IN MY OFFICE THIS

(DATE WHEEL)

Count Wan@l er |
COUNTY CLERK




Some courts use a stamp with a oO0date wheel 6 t

Copies of all pleadings are endorssgdmped in the upper right hand corner of the first page in
substantially the following manner:

ENDORSED
FILED IN MY OFFICE THIS

(DATE WHEEL)

Count Wan@l er |
COUNTY CLERK

Unless specifically provided thie contrary in the Probate Coae unless inconsistent with its
provisions, the Rules of Civil Procedure govern forara informal proceedingsder the code
Section 451-304.The dait-yourself probate couforms follow the Rules of Civil Procedure for
the district courts. Other forms and paperwork submitted by attorneys, applicants, or others
should follow the basic rules for the format of court pleadings.

HOWEVER, remember that technical errors and errorsin the form of the pleadings are
not grounds to reject a case from being filedCases that meet the basic substantive
requirements listed on the Docketing Checklist discussed above should be docketed.

Form of papers.
Rule 1-1000f the Rules of Civil Proedure for the District Courts statbst all pleadings and
papers shoutd
(1) be clearly legible;
(2) beprinted on one side of the page;
(3) be on good quality white %2 by 1D paper
(4) haveleftmarginl 6; t op andslbdtt2eom m@drgditn mar gin 1
(5) haveconseative page numbers at the bottom
(6) bestapled at the upper left hand cotner
(7) leave a space & 1/Dby 21 oon upper righthand corneof the first page of each
pleadingfort he <c | er kstamp recor di ng
(8) typed or printed bwysing at least a 1goint typefae; and
(9) be doublespacedexcept foquotations and footnotes.

Pleadings and papers; captions.

Rule 1-008.10f the Rules of Civil Procedure for the District Costates thaall pleadings and
papers shall have a caption or heading which includes the afaime court. According to Rule
1-008.1, for district courts the caption should read as follows:
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State of New Mexico
County of
In the Probate Court

However, thepro seProbate Court forms list the caption as:

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY

Pleadings shall also includeet name of the partiesuch as

In the Matter of the Estate of
(name of decedentbeceased.

Finally, the caption should includeitle thatdescribes the causé action such as Application
for Informal Robate of Wil and for Informal Appointment of Personal Representative

Rule 1-011 of the Rules of Civil Procedure for the District Cougtvernsthe signing of

pleadings, motions and other pap&#hen filing official documents in the courts, all pleadings

and others papers shall be signed by the applicant, or the attorney representing the applicant or
personal representativié the applicant/partyro sesubmits the paperwork, he/she must include

the compéte mailing address and telephone number under each original sighdhaeattorney
submits the paperwofk hen he or she must sign thetopl eadir
indicate that he or shrepresentshe applicantBy doing this if there are any questions, all

inquiries will go to the attorney representing the personal represerdathe partypro se

Practical Tip:
Remember that the Supreme Court rules (i.e ptbeseprobate forms) require the initial
Application, Acceptance anVerified Closing Statement to be signed and notarized.

The statutory docket fee to file for informal probate in the probate court is $30.00. Judges or staff
should not charge any other fee to file a probate.

Fees can be charged for copies and ceatifins. Probate court may charge $0.50 per page for

copies and $.50 per document certification. An authentication fee is $1.50 for each packet of
documents that is authenticated. However, jud
to verify theamount charged for photocopies, etc. Judges need to be consistent in the fees that

they charge and who gets charged for copies. Governmental agencies are generally exempt from
these fees. Depending on the county, probate courts may accept cash, cheeksrdens,
cashierds checks, debit/credit cards, or onlii
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4.5 Initial Probate Application

Reviewing the accuracy and compl eteness of
important duties. Once the judge determines that thaliagpiplication is correct and complete,

he or she can admit the will, if any, and sign the order opening the probate and appointing the
personal representativBection 453-301, a key section of the Probate Code, outlines the
required contents of the iniial informal probate or appointment application. The dait-

yourself forms and other probate forms were created based on See868045

In atestate(with a valid will) case, the first pleadingiscalledthédp pl i cati on f or
Probate of Will ard for Informal Appointment of Personal Representatived

In anintestate(no valid will) case, the first pleading is called tifgpplication for Informal
Appointment of Personal Representatide.

Practical Tip:

Applicants may ask to submit one probatpleation for two related decedents, such as ¢
husband and wife. Although this used to be done in earlier times, tracking two decede
one case is difficult. Problems also arise when the decedents died at different times,
sometimes years apart; or @ifént laws apply due to the length of time since death; or
decedents have children from prior marriages, etc. Probate courts should require a s€
case for each decedent.

4.5.1 Required Elements

On the initial application, the probate judge shouldmake sure the following elements are
present:

1. Is the court caption correct? It should read:

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY (with correct county name filled in)

or similar language.

e Sometimes the court captions ohthe forms incorrectly say DISTRICT COURT.

2. Name of Decedent

co

e Does decedentds name (in the caption and

death certificate?

e Sometimes lawyers who use forms from past clients inadvertently list the names from
theprior case.
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e The death certificate and/or pleadings may also indicate any AKAs used by the
decedent.

3. Applicant s Statement of Interest in the E

The applicant is almost always the same person as the Personal Representative. The Personal
Represedt i ve (who wi I | conduct the decedentds es
court), must obtain legal authority from the court before acting. Once the judge signs the order

and issues the Letters, the personal representative can proceedatliesiness.

The applicant must state his/ her name, the de
the decedent (the reason he/she is qualified to apply to start the probate)-ifFirewlself

forms list several reasons, which the applicamt check off. They should only check off the first

thing that applies. Other forms may state these details in paragraph form.

4, Things for the Judge to Check re: Personal Representatives

e If there is a will, is the personal representative who is applyamged as first choice?
o If no, have proper renunciations/consents been filed? (For more degails,
information about Personal Representatives in Chapter 3.)
e If no will, are there several people who have equal priority?
o If yes, have they all signed propgenunciations and concurrences?
ol f not, have they at | east signed the i
representative | i stitgairsedffoong?e 0 secti on of
0 The dait-yourself forms do not allow for this, but all persons with eguiglrity
can nominate a third party to serve as personal representative.
¢ |s the personal representative with highest priority applying?
o If no, must go tdormal probate seeSection 453-203(E).

5. Decedent 6s Date of Death and Age at Ti me o

e Botht he date of decedentds death and deced:e
application.

e The death certificate is a way good to dad
date ofdeath and age aeath certificate match date of death and age listed i

application?).

6. Domicile

The county and state of domicile at the ti me

e Does the death certificate say that the decedent was domiciled in your county?
Does domicile on the death certificate mato domicile stated in the application?

e Does the will, if any, say that the decedent is domiciled in your county? (It's okay if
the will doesndédt because judges can admit
countries.)
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Practical Tip: If the decedet was not domiciled in New Mexico, then a statement
showing venue is require8ection 453-301(A)(3).

7. List of Spouse, Children, Heirs and Devisees

The application must | ist decedentds spouse,
compkte address, city, state, and zip code. Ages of minor children should be listed but no other
ages are required. If the applicant is a spouse, child, heir or devisee of the decedent, then the
applicant must also list himself/herself.

Who are the Heirs?

Sedion 452-103 lists the priority of heirs to inherit an intestate estate. This statute also gives
guidance about which heirs must be listed in the initial application:

e | f decedent is married, decedent s spouse

e Decedent 6s c hntatiod,inelude by r eprese
o all of decedentos ;and ol ogical <chil dren,
o children adopted by decedent, if any.

e |f one or moreo f decedentds children have died, a
children are als heirs of the decedent's estate.

e | f the decedent had no spouse or children
survive, or the surviving parent if only one survives.

¢ |If the decedent also has no surviving spouse, children, or parents, then tegeslen
brothers and sisters are the heirs; (ifoneormmoie decedent 6s si bl ing
children of the deceased sibling(s) are also heirs of the estate).

¢ |If the decedent has no children, parents or siblings, the decedent's grandparents are
the heirs-if the grandparents are deceased, their children (decedent's aunts and
uncles), are the heirs of the estate.

¢ If the decedent has no children, parents, siblings, or grandparents, or descendants of
grandparents, then the ousaolspausesmaygliethd e c e d e
heirs of the estat&§eeSection 452-103B and 4582-103C.

I f none of the above people exist or can be f
(Section 452-105). In cases where it is impossible for the probategudgletermine who the
heirs are, the case should be transferred to the district court for a formal proceeding.
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Practical Tips:
Often the applicants (personal representatives) fail to name themselves, even if they :
spouse, child, heir or devisee.

If the will leaves property to a trust, ttred/trustee should be listed in the application alo
with the spouse, children, and devisees.

The names and complete addresses of the surviving spouse, children, heirs and devisees
mustbe listed in the agplication, along with the ages of any minor children. The heirs are
determined according to the above criteria.

For example, if the decedent had no spouse, but had children, the applicant lists the children (and
children of any deceased children) and stdpthe decedent had no spouse or children, the
applicant lists the parents, if any. If the applicant had no parents, then the applicant lists the next
level of heirs, and so on. All devisees (people or entities named as beneficiaries in a Will) must
als be listed, but not alternate devisees.

If the applicant does not know who or where some of the heirs are, he has a duty to perform a
reasonably diligent search for them. In New Mexico, any heir who fails to survive a decedent by
120 hours (5 days) is dmed to have died before the decedent. See Chapter 10 for more
information regarding missing heirs.

Important Notes:
An individual who feloniously and intentionally kills a decedent is barred from inheriti

A

decedent 6s estate,ntedenwi If I2BO3EP cidiean i 4

Anexs pouse is also barred from inherit.i
contract states otherwise. Section24804(B).Exception: a decedent could execute a ne
will after the divorce date, including the-spouse as a devisee. Remember the rule,
discussed in Chapter 3, in New Mexico is that if one spouse dies during the pendenc
divorce, the divorce and related proceedings continue to the conclusion as if both pa
have survived. A case with this igsshould be transferred to the district court for a forn
proceeding.

Other Possible Heir®

Spouse from whom the decedent was sepabattzs

Divorced spous@ No (but terms of the divorce decree may stipulate otherwise)
Fiancée or Significant oth&rNo

Adopted child Yes

Children adopted by strangér&No

Children of the half bloodl Yes

Children adopted by spouse of natural pavevies ceeSections 48-115 and 45-
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118)

Foster childred No

Biological children born outside of marriaiéres
Children born aftethe death of a parehtYes

Practical Tip:

Whenpeopleshareonly one parent in common, they are of the-hédibd. For example,
Tom maried Didi and hal a son by that marriageft&rDi di 6 s deat h To
Evangeline and haanhother somwvith her. Thewo sonsare halfbrothers. In New Mexico th
half-brothers wouldnheritf r o m T o ntllesame shara they would inherit if they we
of the whole bloodSee Section 452-107.

A child may inherit from the estate of a parent who refused to supyont tut a parent who has
refused to support a child cannot inherit from the estate of that decease&e#idction 452-
114 for details.

Some judges review decedentsd obituaries to d
been listed on thimitial application submitted to the court. The Code of Judicial Conduct, Rule
21-2 0 9 C sAjwgesstsal) notfinvestigate facts in a matter independently, and shall consider

only the evidence presented and any facts that may properly be judiciallgretd . ¢ 1t i s u1
whet her Ajudicially noticedo would include ob
had not I|isted all of the heirs, the judge <co

obituary and to list all of the heirs beéothe judge would sign an order appointing a personal
representative. RuleZ20 9, comment ar yThg @dhibifomagainstajudget at e s,
investigating the facts in a matter extends to information available in all mediums, including

e | e ct rppears to prahibitecomputer searches, as well as paper searches.

Judges will probably see the terper stirpegthe share of each deceased child is divided among
his/her surviving descendansgeSection 452-709) orby representatior{the shares of

deeased descendants are pooled and divided into equal shares based on number of surviving
descendants of deceased descendants on thatslee®ection 452-106) when reviewing cases.

By Representationis the concept used in New Mexico when there is nq it judges may

also see the terper stirpesused in a will.

Per Stirpes/By Representation ExampleBob died, leaving an estate of $300,000. He had no
surviving spouse. Bob had three children, two of whom are deceased. Child 1 is living and has 2
children; Child 2 had three children; Child 3 had one child.

Living Deceased Deceased
Child1 Child 2 Child 3

E E E

(ON0) 00O (0]

Under either concept, Child 1 inherits $100,000. Child 1's children inherit nothing because Child
1 is still alive.
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?Underperstirpes Child 2's three children would spl it
$33,333.33.Child3s chil d would receive Child 36s enti

? Underby representationthe shares of Child 2 and Child 3 ($200,000) would be added
together and then split equally among their four children, each receiving $50,000.

Being able to identify the heirs is important because New Mexico law requires the heirs of

an estate to be listed in the application even if the heir is omitted from a will or specifically
disinherited. Personal Representatives of t loese,Est at e
children, heirs, and devisees notice of their appointment within ten days of their appointment.

This is required so that heirs are informed about the probate and have an opportunity to challenge
the will or appointment of personal representatif’a. will were proved to be invalid, the heirs
would inherit the estate.

Practical Tip:

Probate courts do not have jurisdiction to preside over contested cases. If an heir dec
challenge the informal probate filed in probate court, the judge wmdd to transfer the
case to district courséeChapter 7 for information on transferring cases to the district ¢
for a formal proceeding.

8. Check Information about Will, if any

e s it the original will or an authenticated copy probated in amgtinisdiction
(Section 453-301(B)(1))?
o If no, must go to formal probatseeSection 453-402(A)(B).

¢ Does date on will match date of will stated in application?

0o Check date willisignedd s omet i mes t hey accidentally
expiration date listedt very end of will instead of date will was signed;

o Do not worry if notaryb6és commission has
will. As |l ong as the notaryds commissio
signed, it is OK.

e Sometimes the will is undad, has two different dates, or the date in the application is
wrong (an undated will is not invalid, but it makes it difficult to determine which is
the current will).

e Is will signed by testator or someone in
testatords direction?

¢ Did two witnesses also sign?

e I's there | anguage in wil/l that says the w
presence and watched each other sign, as required by SecfeB02% If not, the
judge has the discretion to entaer@der for a sworn statement or affidavit of any
person having knowledge of the circumstances of execution, whether or not the
person was a witness to the will. Sectior34303(C).
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e Probate court staff should stamp all original wills that are admittédanstamp that
says AApproved and Duly Admitted to Proba

20 _ . _ Probate
the original will in the county clerkods r
recommended.

e A will must be declared in the order to be valid by the probate or district court
(Section 453-102).

Probate judges may be asked to admit both a will and a codicil to probate. Since the codicil only
amends a prior will, the judge can amenglthor der of ap phewihdftme nt t o r e
decedent , dated , as amendeditiydated , s

informally probated)

Note: The application should contain several statements about the will, its being validly
executedand that there is no evidence of revocats®e$ection 453-301(B)).

What if the Will is Invalid?

Probate judges may be presented with wills that are not valid. Perhaps the will is was not
witnessed or only contains the signature of one witnessjutige can enter an order requesting
a sworn statement or affidavit from anyone who has knowledge of the circumstances of
execution, whether or not the person was a witness to the will. Sect®8@FC). If no further
evidence is submitted, the judge slibinclude the will as an exhibit in the case file but not
admit it to probate. The judge should amend the intestate order appointing the personal
representative and state why the will is invalid and was not admitted to probate. Letters of
Administrationshould be issued. If a dispute arises over whether or not the will is valid, the
probate judge should transfer the case to the district court for a formal proceeding.

9. Additional Intestate Requirements

If no will exists, then the application muststateiaf t er t he exercise of r
applicant is unaware of any unrevoked testamentary instrument relating to property having a
situs i n NecSeeSehtiox4dBB8M&.(dD) (1) What this means in
reallyhardandcoud ot find a v-ayour svel 1 . DoMime sSay, Al h
carefully and thoroughly for a will of the decedent and did not find one. | believe that the
decedent died without a will .o

Intestate applications must also include (per Sectie®381(D)(2)):

e The priority of the person whose appointment is sought; and
e The names of any other person having a prior or equal right to the appointment.

10.  Statement re: Other Personal Representatives

The application includes language identifying and iatiig the address of any personal
representative of decedent appointed in New Mexico or elsewhere. Usually, there is not one, so
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the application wil/ instead state ANo ot her
Mexi co or el sdangnage.e0 or simil ar

11. Demands for Notice

The application should state whether any demands for notice of the probate have been received
or filed. While the forms currently say that the applicant checked with the district court and the
probate court, probate cositio not accept demands for notice until a case is opened. But the
district court can accept a demand before a probate is filed. The applicant is required to check
with the district court before filing the initial application to ask whether any demandstfoe

have been filed concerning the deced8eeSection 453-204. If the applicant has not checked

for demands for notice at the district court, the probate judge or staff can call the district court
and inquire if any demands for notice have beexfibr the decedent. Some district court
employees are not familiar with this process. The judge or staff may need to inform the applicant
that his/her duty is fulfilled by inquiring about a demand for notice.

12. Time Limits

e Havel20 hours (5days)gag d si nce decedentds deat h? |-
the case until five days have elapsseESections 48-302, 453-307(A). If an
emergency situation exists, the judge may appoint a Special Administrator to protect
the assets of the estageéChager 3 for information on special administrations.)
¢ If decedent is nonresident, court shall delay order of appointment for thirty
days with limited exceptiongollowing the date of death (Section-85307(A)).
e Have more than 3 years elapsed since detedes deat h?
ol f fAyes, o0 the judge may -RAEA¥4)jnar i sdi ct i
intestate proceeding;
ol f fAyes, o0 and a wil/l exists, applicant
testacy proceeding

The Uniform Probate Code covers four typéprobate cases:

Informal probate (a will is submitted).
Informal appointment (no will is submitted).
Formal testacy (a will is submitted).

Formal appointment (no will is submitted).

rpwNE

These four distinctive terms appear throughout the probate $edgections 453-108, 453-
301, 453-303, 453-308, 453-401, 453-414 as examples.

More than Three Year 9 S&ction458-10decedent 6s Death
The gener al rule I s that probate cases must b
Section 453-108(A) contains some exceptions to the thyear rule. Section 43-108(A)(4)

gives probate courts jurisdiction to open an informal appointment in an intestate proceeding
more than t hree ye aThs exadptiorecan oaly be asederdtepibates d e at
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courts for intestate estates without a valid willThe personal representative has no right to

possess estate assets other than to confirm title to the appropriate successors. Confirming title

mi ght include preparingta passonaal rppopeeny a;
heirs, changing the name on decedentds accoun
records. Paragraph 8 of Form-4B1 of the dat-yourself probate forms contains this option,

and the applicant would né¢o check the correct box in Paragraph 8 if more than three years

have passed since the decedentdos death. Becau
decedent 6s deat h, t h eotpeedtsgivecaetitors rofce dthee nt at i ve
proceading.

The probate judgeds authority is the same as

Form4B1 03, and can modify Paragraph 7 to read,
proceeding was commenced within the time limitations presdrby the laws of the State of

New Mexico due to the exception listed in Sectior34B)8(A)(4), NMSA 1978, allowing the

personal representative to confirm title to the successors to an estate more than three years after a
decedent 6 s d e nisshes bettefstofeAdneimsuatian to thé personal representative.
The Letters give the personal representative
successors, i.e. the people, other than creditors, who are entitled to the property ofdibietdece

See Section 4%-201(A)(50). The Letters should mirror the language e84®H8(A)(4) stating

thatfithe personal representative has no right to possess estate assets beyond that necessary to
confirm title in the successors to the estate and claihes dtan expenses of administration may

not be presented against the estato

A Aformal testacyo or Afor mal appointmento ma
death for certain purposes, but only the district courts have jurisdiction over foseal tChe

district court judge must decide whether to admit a will to probate more than three years after a
testatordés death. Probate judges |l ack jurisdi
to presiding over informal cases.

13. Ending Requests
At the end of the application, the applicant will ask the court for certain things:

e To enter an order informally probating de
To informally appoint the applicant as personal representative;

¢ (usually) To allow thepersonal representative to serve without bond, in an
unsupervised administratioN@te: the probate court does not have jurisdiction over
supervised probates);

e Toissue Letters Testamentary or Letters of Administration to the personal
representative.

e Somecatchal | phrase about fAany other relief a

14.  Verification (Section 453-301(G))

All applications must be verified! This means the applicant must state, under oath, that the
statements in the application are true tolibst of his/her knowledge. The verification must be
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signed by the applicant in the presence of a notary public, who also signs and notarizes the
verification.

Note: The do-it-yourself forms only ask for thename of the applicant in the verification
secton. Nevertheless, the verification should bgignedby the applicant and not just include
a printed name.

Practical Tip:
Probate judgesannotappoint a personal representative unless the application include
notarized verification!

4.5.2 Common Errors on Initial Application

Pro SeApplicant Errors

Using wrong set of forms.
Failure to list all heirs, including themselves.
Failure to submit all required consents.
Not wunderstanding what informationdogoes i
where the decedentds name should go.
Listing wrong date of will in application.
e Listing wrong age at time of death or incorrect date of death in the application.
Failure to include complete addresses (since personal representative has duty to give
noticeof appointment to heirs within 10 days [Sectior34805], they need complete
addresses for all the heirs).
e Failure to call district court and/or to check box re: demand for notice in application
(seeSection 453-204).
Failure to sign application in preisce of a notary public.
¢ Filling out all paperwork, including the Verified Statement that closes the estate,
before theydve ever opened the estate.

Attorney Errors

Wrong court caption.

Wrong names in pleadings (using an old pleading and failing to updatapletely.
Listing wrong date of will in application.

Failure to list all heirs with complete addresses.

Failure to ask for Letters Testamentary in testate case (due to error in standardized
probate form).

Omi tting applicant Qlsatoner i fi cation at end
Failure to notarize verification of applicant.
e Leaving out some of the elements required in application or order.
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e Asking probate court to do something it lacks jurisdiction to do, such as determine
heirs.

Practical Tip:

A judge should not makchanges to the application. This must be done by the applica
the attorney, who should initial any handwritten changes that are made to the applice
The judge can make changes to the order before signing it, or can draft his or her ow

4.6 Initial Probate Order

The probate judge must sign an order appointing the personal representative and admitting the
will, if any, to probate. The da-yourself forms packet contain orders, which are authorized in
Rules 4B103 (no will) and 4B104 {will). The judge cannot sign either of these orders until the
initial application is complete.

4.6.1 Testate Orders, Form 4B104

Section 453-303 lists the finding¢hat, based on the initial application, the order in a testate case
must include all bthe following:

e The application is complete.

e The applicant made oath or affirmation that the statements made in the application are
true and correct to the best of his knowledge and belief (this is the verification,
discussed above).

e The applicant is amterested person.

e Jurisdiction is proper (Section 45303 does not list this finding, but it is important
to include anyway).

e Venue is proper.

The original will is in the possession of court and will be entered into probate.

e Any notice required has beegiven (this has to do with the demand for notice, not the
Notice of Appointment that has to be given within 10 days of appointment).

e The time limit for original probate has not expired and the probate is filed within the
time limits of the probate code.

Judges will also see language in the order that:

e The applicant has priority to serve as personal representative; and
¢ No other personal representative has been appointed in New Mexico or elsewhere.

At the end of the order the judge orders that:

V The appliation is granted.
V The will of decedent is informally probated.
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V The applicant is informally appointed as personal representative.
V Letters Testamentary will be issued to the personal representative upon qualification
and acceptance.

4.6.2 Intestate Orders,Form 4B-103
Section 453-308 lists findings that the order in intestate case must include all of the following:

The application is complete.

e The applicant made oath or affirmation that the statements made in the application are
true and correct to thesbt of his knowledge and belief (this is the verification,
discussed above).

The applicant is an interested person.

e Jurisdiction is proper (Section 45308 does not list this finding, but it is important
to include anyway).
Venue is proper.

e Applicant is unaware of any unrevoked last will and testament or other testamentary
instrument, and the request for the appointment does not relate to any will.

¢ Any notice required has been given (this has to do with the demand for notice, not the
notice of appointmerthat has to be given within 10 days of appointment).

e The time limit for original probate has not expired and the probate is filed within the
time limits of the probate code.

The applicant is an interested person.

e The applicant has priority to serve as pee representative.

No other personal representative has been appointed in New Mexico or elsewhere (or
a finding that another personal representative has been appointed, in what state and
court, and the other case number).

Practical Tip:

Ifithasbeeltmor e t han three years since a de
judge may want to amend Paragraph 7 of the order, Forhh @B , tlt@appeaesdram
the application that this proceeding was commenced within the time limitations pedsc
by the laws of the State of New Mexico, due to the exception listed in Secti®n 45
108(A)(4), NMSA 1978, allowing the personal representative to confirm title to the
successors to an estate more than thre

At the erd of the order the judge orders that:

V the application is granted,;

V the applicant is informally appointed as personal representative;

V Letters of Administration will be issued to the personal representative upon
qualification and acceptance.
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Note:Checkpdgeds signature |ine on order (it shoul
Court Judge). Also, i f an attorney is represe
complete address should appear on the order. Otherwise, the applicant sirotiid srder.

Practical Tip:

A judge can make changes or amendments to an order submitted by an attproeseor
applicant, but some attorneys may prefer tedog the order. If the order submitted does
not comply with the forms in Rules 4B)3 or 4B104, the judge may draft his or her owr
order. The judge may draft his or her own order if something needs to be added to th
order. For example, if an order is appointingpawsonal representatives, the judge may
state i n tAhcepemnatirepresentdtizes, thé applicants are governed by
Section 453-717, NMSA 197&

Remember that judges have the option not to sign the order appointing the personal
representative. Judges may decl i 13-8054533@ppl i ca
The case must be docketed before the judgan signan order declining to act.A proceeding

for appointment of a personal representative is concluded by an order making or declining the
appointment. Section 45107.

If a case is docketed aftereeting all of the criteria on the docketing checklist, and the judge

then discovers an irregularity in the paperwork, the judge can decline to make the appointment.
The order declining the appointment can include the reasons. Reasons might include 1) the
original will appears fraudulent and judge thinks a formal district court proceeding will provide
more scrutiny; 2) a second will has been presented to the court; 3) evidence of untrue statements;
4) wrong venue; 5) family members or others show up intenaking allegations against the
proposed personal representative before the judge has appointed him or her; or 5) other situations
that makes the judge reluctant to proceed. Once a probate judge declines an application, the
parties can still proceed withformal proceeding in the district court. Some district court judges
prefer that the probate judge list the reasons for the transfer to give the district court the history

of the case.

4.6.3 Other Orders Signed by the Judge

In addition to orders appating a personal representative in a testate or intestate case, judges
may draft and sign other orders in a case. The judge may need to draft and sign an order that:

1. Directs the applicant to obtain more consents required by law.

2. Directs the applicanttolst al |l of the decedentds heirs

3. Directs a person to submit the original of

4. Directs a person to submit further proof o
with Section 453-303(C).

5. Directs a person to submit proof of the de

6. Appoints a special administrator (see Chapter 3).

7. Appoints a successor personal representative.
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8. Reopens an estate that has been closed.

9. States the court lacks jurisdiction to do something thabbes requested, such as a
formal closing, resolve a creditor dispute, declare someone dead, appoint a guardian or
conservator, determine heirs, etc.

10. Transfers a probate court case to district cageChapter 7).

4.7 How to Issue Letters

The Letters Testamentary or Letters of Administration are the documents that give

Personal Representatives the authority to act on behalf of estatdéew Mexico law states,

i éd acquire the powers and undertake the duties and liabilities of a personal represerdative of
decedent, a person must be appointed by order of the district court or probate court, qualify and

be i ssued |l etters. Administration of an estat
45-3-103.

Letters can only be issued after:

¢ The probateydge has signed an order admitting a will, if any, to probate and/or
appointing a Personal Representative; and,

e The court has received an acceptance of appointment from the personal representative
(some people combine the Letters and the acceptance mforom although for
purposes of iling, district courts are now requiring that the documents be separate).
SeeSections 48-102, 453-103, 453-601. The probate forms approved by the New
Mexico Supreme Court require the acceptance to be signed bgrdonal
representative in the presence of a notary public, who then notarizes the acceptance.

U Letters Testamentaryare issued when there is a will.
U Letters of Administration are issued if there is no will.

Personal representatives sometimes submit tieriect Letters, for example, submitting Letters
of Administration for a testate estalénis mistake should not delay the issuance of the Letters.
Judges or their clerks can amend the Letters form to reflect the proper title or create their own
Letters fo the personal representative, using Forml®B or 4B107. This is usually the better
option since some financial institutions refuse to accept Letters that have any typed or
handwritten changes on them.

Note: Make sure all the information on the Lettexygorrect--attorneys and others sometimes

submit Letters naming the deceased as the Personal Representative, or using names from a
completely different estate proceeding. The C
Clerk, o orPrmMicCh ®tr&k ©@durnthedo not #ADistrict Court

After the order has been signed and an acceptance of appointment has been submitted, the
judge (or county clerk or deputy clerk):
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1. Signs and dates the Letters; when signed by a deputy clerk, all documents must
indicate the Letters are issued by himself/herself with the name of the county clerk;
i . e. county clerkbés name, by (nd&Bg of dep

2. Puts the court seal the court is required to keep under Sectitf3,39n the Letters
and on all copies submitted to the court.

3. "File" stamps the original Letters and files the original Letters with the other
pleadings submitted to the court.

4. "EndorsedFiled" stamps each copy of the Letters and returns them to the applicant or
attorney whasubmitted them.

5. The personal representative or attorney may ask that the copies of the Letters be
certified, for which the judge or clerk can charge the allowed fees.

Practical Tip:

Anyone, including financial institutions, can request certified copi¢®tters. When a
party requests additional certified copies of Lettdrscourt clerk should certify Letters
that already include thé&ndorsedFi | ed” st amp or AFi |-hamdo
corner of the L-Ett eds . ddiappeg ¢nBElhcdpes of medding
(documents filed in the court case fitbat are returned to applicants, attorneys or other
Certifications are in addition to endorsementsFiled stamps and Endorsé&iled stamps
are discussed in detail in Sectiod 4f this chapter.

4.7.1 How to Issue Updated Certified Letters

Personal representatives orcurentltetdgershimang of t en a
financial institutions require that the Letters be dated with#9@days of use) and will submit

new blank copies of the Letters. For example, the court first issetbertwhen theoriginal

order was signed on January 7, 2013. The personal representative appears at the court on March
4, 2013, seeking inewlheoaurtshoudnal isswd "mew Ledterst ur r en't
if the original Letters are still in full force and effect. Instead the court should issue

certified copiesof the original Letters by:

1. Reviewing the file or docket sheet to make sure that the personal representative still
has tle authority to act on behalf of the estate (make sure that no verified closing
statement has been filed so that the estate is still open).

2. Making a copy or copies of the original Letters filed in the court file. Sometimes the
personal representativeotab r ney wi | | bring 1 n -Rihleed 0o c o}
Letters that were first issued by the court. The court can choose to make copies of
those Letters instead of the original Letters from the court file.

3. Stamping each copy of the Letters with a gidhat says that the copy is a true and
correct copy of the Letters filed with the court and that they are still in full force and
effect (see sample certification stamp below).

4. Filling in the current date as part of the certification stamp.

5. Signing thecertification and stamping each certification with the court seal.
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The certification stamp for certified Letters should look something like this:

I, , County Clerk and Ex
Officio Clerk of the Probate Court of
County, hereby certify that
the foregoing is a true, correct and full copy
of the instrument herewith set out, remaining
in full force and effect, as appears of record

in my office.
Dated this day
(signature or name stamp of County Clerk)

County Clerk

By::(original signature of Deputy Clerk)
Deputy Clerk

Probate court may charge $0.50 per page for copies and $.50 per document certification.
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4.72 Sample Letters Testamentarg Original in Court File

4B-107
FILED IN MY OFFICE
STATE OF NEW MEXICO THIS
IN THE PROBATE COURT
County wheredilgsNTY (DATE WHEEL)
Count yNan@l er

IN THE MATTER OF THE ESTATE OF No. Probate Case #
Doris Deced®Bt,EASED.

LETTERS TESTAMENTARY
(wiLL) !

TO WHOM IT MAY CONCERN:

Notice is now given thaPeter Personal Repregentativepersonal

representative)has been appointed to serve as the personal representative of the estate of
Doris Decedent has qualified as the decedent's personal repaéige by filing with

the court a statement of acceptance of the duties of that office.

The personal representative has all of the powers and authorities provided by law
and specifically, by Section 45715 NMSA 1978.

Issued thi23rdday ofJanwary, 2013

Carla County Clerk
Clerk of the Probate Court

[STAMP COURT SEAL]

By: David Deputy Clerk
Deputy Clerk

USE NOTE
1. SeeSection 453-103 NMSA 1978 and Section

45-3-601 NMSA 1978 for issuance of letters.
[Approved, effectve September 15, 2000.]
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4.73 Sample Letters Testamentarg Returned to Personal Rep or Attorney
4B-107

STATE OF NEW MEXICO

ENDORSED
FILED IN MY OFFICE THIS
(DATE WHEEL)
IN THE PROBATE COURT Count Wan@l er K
County wheredigdNTY COUNTY CLERK

IN THE MATTER OF THE ESTATE OF No. Probate Case #
Doris Deced®Bt,EASED.

LETTERS TESTAMENTARY
(WILL)*

TO WHOM IT MAY CONCERN:

Notice is now given thdPeter Personal RepregentativEpersonal

representative)has been appointed to serve as the personal representative of the estate of
Doris Decedent ha qualified as the decedent's personal representative by filing with

the court a statement of acceptance of the duties of that office.

The personal representative has all of the powers and authorities provided by law
and specifically, by Section 45715 NMSA 1978.

Issued thi23rdday ofJanuary 2013

Carla County Clerk
Clerk of the Probate Court

[STAMP COURT SEAL]

By: David Deputy Clerk
Deputy Clerk (can add court certification if needed, see Chapter 10 fds)deta

USE NOTE
1. SeeSection 453-103 NMSA 1978 and Section

45-3-601 NMSA 1978 for issuance of letters.
[Approved, effective September 15, 2000.]
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4.8 Probate Case Checklish Things to Watch For

=

Does the court caption say Probate Cand not Digtict Court?
2. Does the namef the cecedentnatch the name on the death certificate and will, if any?
3. Is the personal representative with highest priority to serve asking for appointment?
o If there is a will, is the personal representative who is applyingedaas first choice?
o If no, have proper renunciations/consents been filed?
e If no will, are there several people who have equal priority?
o If yes, have thewll signed proper renunciations and concurrences?
ol f not, have t he ythesppmtmentofthelpersomial consent
representative | i stitgairsedfforong?e 0 secti on of
Is de ¢ e d datetofdesith andhge attime of ceathcorrect?
Was decedentainiciled in your county or own property in your county?
Are all people required to be tesl, spouse,hsldren, heirs anddeviseeslisted with
complete addresses? Ages of minor children should also be listed. If personal
representative is spouse, child, heir or devisee, he/she should list himself/herself.
7. If a will was submitted, is it origal or an authenticated copygbated in another
jurisdiction?
o If no, must go to formal probatseeSection 453-402(A)(B).
e Does date on will match date of will stated in applicatighi®d not required that a
will be dated, but a date can help distinpuighich will is the most recent if an issue
arises.)
e | s will signed by testator or someone 1in
testatorodos direction?
¢ Did two witnesses also sign?
IF WILL IS VALID, ADMIT IT TO PROBATE (see Sec. 4.5.1, paragrapfo8
details)
8. Has it been more than threeayssincede ¢ e d deatl? & so, probate court only has
jurisdiction forintestate estates.
9. Is the application properly verified (signed by applicant in presence of notary public or
signed by attorney)?

o g s

If all of the above items are correct, the judgesign the orderappointing the personal
representative. If the judge does not like the order submitted by the applicant, he or she can draft
his or her own order, using Form 4B®3 or Form 4B104.

Has personaepresentative submitted a signed, notarized Acceptance of Appointment, Form 4B
1057 If so, the judge or staff casue Letters Testamentary (will) or Letters of
Administration (no will) . See Section 4.7 for details about Letters.

After the judge signthe order and issues Letters, his/her responsibility in theusasdlyends

unless a dispute ariséhe personal representative or attorney often fiteergpaperwork in the

cas® notices, inventory, verified statement, but the judge doessually sgn further

paperwork unless updated Letters need to be issued or a successor personal representative needs
to be appointedf a dispute arises, the judge should transfer the case to the district court for a
formal proceeding, using the information in Cteap¥ of the manual.
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49 Alternative Probate Application Forms

49.1 Sample Probate Application Form, Intestate (Commonly Used by
Attorneys)

STATE OF NEW MEXICO
COUNTY OF
IN THE PROBATE COURT

IN THE MATTER OF THE ESTATE OF No.
, DECEASED

APPLICATION FOR INFORMAL APPOINTMENT

OF PERSONAL REPRESENTATIVE

, applicant, states:

1. Applicant is the (statement of interest or relationship to

decedent) of dmdent and is, therefore, a person interested in the settlement of the estate of
decedent, is not disqualified to serve as personal representative, and there are no other persons
having a prior or equal right to the appointment.

2. (nanoé decedent) died on (date of death),

at the age of years. At death decedent was domiciled in (city),

County, New Mexico thus giving rise to venue. The names and addresses of the

spouse, childmg and heirs of the decedent, so far as known ort@astaiple with reasonable
diligence by the applicant, are:

NAME ADDRESS RELATIONSHIP AGE
TO DECEDENT (if a Minor)

The decedent died intestate and left no devisees.
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3. No personal represtative of the decedent has been appointed in New Mexico or
elsewhere.

4. Applicant has not received and is not aware of any demand for notice of any probate
or appointment proceeding concerning the decedent filed in New Mexico or elsewhere.

5. The time br informal appointment proceedings has not expired because three years
or less have passed since the decedent's death. [NOTE: If more than three years have passed, reason
why appointment is proper based on Sectio3-498(A)(4) should be stated.]

6. After the exercise of reasonable diligence, applicant is unaware of any unrevoked
testamentary instrument relating to property having a situs in New Mexico under the laws of New
Mexico.

WHEREFORE, the applicant prays for appointment as personal represeotatie estate,
without bond, in an unsupervised administration; that Letters of Administration be issued to

applicant, and for such other and further relief as may be proper.

(signature of Applicant)

Name of Appliant
Street Address
City/State/Zip
Phone Number

(signature of attorney, if any)

Attorney Name
Street Address
City/State/Zip

Phone Number

STATE OF NEW MEXICO )
) ss.
COUNTY OF )
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(name of Applicant), upon oath, states that all of the representations in the

application are true as far as applicant knows or is informed, and that such application is true,

accurate and complete to the best of applicant's knowledge and belief.

(signature of applicant)

Name of Applicant

Street Address
City/State/Zip
Phone Number
SUBSCRIBED AND SWORN TO before me this day of ,
20 by (name of apptica
NOTARY PUBLIC

My Commission expires:
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4.9.2 Sample Probate Application Form, Testate (Commonly Used by
Attorneys)

STATE OF NEW MEXICO
COUNTY OF
IN THE PROBATE COURT

IN THE MATTER OFTHE ESTATE OF No.
, DECEASED

APPLICATION FOR INFORMAL PROBATE OF WILL
AND FOR INFORMAL APPOINTMENT OF PERSONAL REPRESENTATIVE

, applicant, states:

1. Applicant is the (statement of inteceselationship to decedent) of

decedent and is, therefore, a person interested in the settlement of the estate of decedent.

2. (name of decedent) died on (date of death),

at the age of years. At death decederdamaigiled in (city),

County, New Mexico thus giving rise to venue. The nhames and addresses of the
spouse, childmg heirs, and devisees of the decedent, so far as known daiastse with

reasonable diligence by the appht are:

NAME ADDRESS RELATIONSHIP AGE
TO DECEDENT (if a Minor)
3. No personal representative of the decedent has been appointed in New Mexico or
elsewhere.
4, Applicant has not received and is not aware of any demand for notice fricénaye

or appointment proceeding concerning the decedent filed in New Mexico or elsewhebe.
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The original of decedent's last will and testament executed on (date will was
signed) is filed with this application.

6. The applicant believes thelito have been validly executed.

7. After the exercise of reasonable diligence, applicant is unaware of any instrument
revoking the will, and the applicant believes that the instrument that is the subject of this
application is the decedent's last will.

8. The time for informal appointment proceedings has not expired because three years
or less have passed since the decedent's death. [NOTE: If more than three years have passed, reason
why appointment is proper based on Sectio3-498(A)(4) should betated.]

9. The applicant is nominated in the last will of the decedent as personal representative
without bond, is not disqualified to serve as personal representative of the decedent, and is therefore
entitled to be appointed personal representative

WHEREFORE, the applicant prays that the will be informally probated; applicant be
informally appointed personal representative of the estate, without bond, in an unsupervised
administration; that Letters Testamentary be issued to applicant; and for su@ndthether relief

as may be proper.

(signature of applicant)
Name of Applicant

Street Address

City/State/Zip

Phone Number

(signature of attorney, if any)

Attorney Name
Street Adiress
City/State/Zip
Phone Number
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STATE OF NEW MEXICO )
) sS.
COUNTY OF )

(name of applicant), upon oath, states that all of the representations in the

application are true as far as applicant knows onfisrmed, and that such application is true,

accurate, and complete to the best of applicant's knowledge and belief.

(signature of applicant)

Name of Applicant

Street Address
City/State/Zip
Phone Number
SUBSCRIBED AND SWORN TO before me this day of ,
20 by (name of applicant).

NOTARY PUBLIC

My Commission expires:
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4.10 Checklist of Informal Probate and Appointment Pleadings

(open and close informally; can file informal proceedings in probate court or district court)

Informal Probate (testate)

4B-102. Application for Informal Probate of Will
and for Informal Appointment of Personal
Representative, Section-85301 (must attach
original will)

4B-104. Order for Informal Probate of Will and for
Informal Appointment of Personal Representative,
Section 483-303,-308

4B-107. Letters Testamentary and
4B-105. Acceptance, Section-85103,-601

4B-201. Notice of Inbrmal Probate of Will and
Appointment of Personal Representative (within
ten days of Personal Representative's
appointment), Section 45-306,-705; see also
Section 451-401

4B-202. Proof of Notice (notarized), Section#5
401C

4B-301. Notice to KnowrCreditors (withinthree
months of Personal Representative's appointment),
Section 453-801***

4B-302. Notice to Creditors (published)

4B-401. Inventory and Appraisal (Personal
Representative must prepavéhin three months
of appointment; must give tog interested person
who requests itnay file with court, not required),
Section 453-706

4B-501. Accounting, Section 45-1003(A)(3)
4B-502. Verified Statement of Personal
Representative,

Section 453-1003

4B-503. Application for Certificate of Full
Administration, Section 48-1007,0optional, must
wait one year after Verified Statement is filed to
apply for this

4B-504. Certificate of Full Administration
4B-601. Affidavit of poverty and indigency
4B-602. Order Allowing Free Process (rare)
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Informal Appointment (intestate)

4B-101. Application for Informal Appointment of
Personal Representative, Sectior34301

4B-103. Order for Informal Appointment of
Personal Representative, Section34303,-308

4B-106. Letters of Administration and
4B-105. Acceptance, Section 45103,-601

4B-201. Notice of Informal Appointment of
Personal Representative (withiean days of
Personal Representative's appointment), Section
45-3-306,-705; see also Section-45401

4B-202. Proof of Notice (notarized), Sem 451-
401C

4B-301. Notice to Known Creditors (withihree
months of Personal Representative's appointment),
Section 453-801***

4B-302. Notice to Creditors (published)

4B-401. Inventory and Appraisal (Personal
Representative must prepavéhin thr ee months

of appointment; must give to any interested person
who requests itmay file with court, not required),
Section 453-706

4B-501. Accounting, Section 45-1003(A)(3)
4B-502. Verified Statement of Personal
Representative,

Section 453-1003

4B-503. Application for Certificate of Full
Administration, Section 43-1007,optional, must
wait one year after Verified Statement is filed to
apply for this

4B-504. Certificate of Full Administration
4B-601. Affidavit of poverty and indigency

4B-602. Ordea Allowing Free Process (rare)



*** Creditor then hagwo monthsto present claims, Section-8801. Personal representative then has
60 daysto allow or disallow creditor's claingilence (failure to disallow within 60 days) =

allowance!!! Section 483-806; creditor ha®$0 daysto file request for allowance after claim is
disallowed, Section 43-804.

Important Note:
Creditorsod claims are discussed in mor
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CHAPTER 5
Closing the Estate

This chapter cover
e Options for closing the estate in probate court.
e Certificate of full administration from the court.
e Formal closing of the estate.
e Newly discovered property.

e Reopening old cases due to mistake or inadvertence.

5.1 Options for Closing the Estatein Probate Court

Once the personal representative has performed all duties required under the probate code and
done everything necessary to administer the estate, the personal representative can close the
estate.

In the probate court this can be accastpd in one of two ways.

5.1.1 Verified Statement
The Personal Representative files a verified statement pursuant to Seesdfd@3 stating that:

e He or she has determined that the time fo
expired.

e He or she hafully administered the estate of the decedent by:
o0 making payment, settlement or other disposition of all claims presented; and
o paid all expenses of administration and estate and death taxes, except as may be

specified in the statement.

e He or she has disbuted the assets of the estate to persons entitled.
If any claims remain unpaid, he or she has distributed the assets of the estate subject
to possible liability with the agreement of the distributees or other arrangements made
to accommodate outstanditiabilities.

e He or she has sent a copy of the statement to:
o all distributees of the estate; and
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o all creditors and other claimants of whom the personal representative is aware
whose claims are neither paid nor barred.
e He or she has furnished a full accoimwriting of their administration of the estate
to those distributees whose interests are affected thereby.

The Verified Statement must be signed by the personal representative under oath in the presence

of a notary public. Section 451003(A) saysths can be done fino earlier
after the date of original appointment of a g
proceedings involving the personal representative are pending in district court one year after the
verified staément is filed, the appointment of the personal representative terminates.

Important Note:

A Verified Statement should not be accepted for filing until at least three (3) months
the original appointment of the personal representefigetion 453-1003(A). If the
Verified Statement is submitted in person, make sure the personal repiresdrats
completed transfer of title to all propgrboth real and person@ome title companies
inform peoplenotto transfer property until after thestate s closed, but this is incorrect

5.1.2 Summary Administration

If it appears from the inventory and appraisal that the value of the estate does not exceed
expenses and applicable allowances, the personal representative may, without notice to creditors,
immediately disburse the assets of the estate and file a closing statement pursuant to Sections 45
3-1203 and 48-1204 that states the following:

e To the best of their knowledge, the value of the entire estate, less liens and
encumbrances, did not exceed
o the family allowance;

o0 personal property allowance;

0 costs and expenses of administration; and

0 reasonable and necessary medical and hospital expenses of last illness of the
decedent; and reasonable funeral expenses.

e The personal representative has fullynamistered the estate by disbursing and
distributing it to the persons entitled thereto.

e The personal representative has sent a copy of the closing statement to all distributees
of the estate and to all creditors or other claimants of whom he is aware elainss
are neither paid nor barred.

¢ The personal representative has furnished a full account in writing of his
administration to all distributees whose interests are affected.

If no proceedings involving the personal representative are pending intdistirt one year

after the verified statement (or statement of summary administration) is filed, the appointment of
the personal representative terminates. Sectied+ U&E03B.
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Practical Tip:

The personal representatinrist have completed all estatsks, including filing
decedent s income taxes and selling or
before the estate can be clos&hce the personal representative files a Verified
Statement, he or she loses the authority to act on behalf the estate Nevertheless,
many personal representatives attempt to file the Verified Statement before they hav
completed all estate tasks. For example, the personal representative comes in, files {
Verified Statement, atnhde thhoeuns ea?sok sWi tfhNoC
when explaining the use of tipeo seforms, the judge or staff should carefully point out
that the Verified Statement should not be filed until all estate business is complete,
including transferring all assetsthie estate to the appropriate person(s).

Title companies and other entities may tell people they need to close the probate bef
can tansfer title to real propertihis is incorrect. Once a personal representative close
the estate, he/she no er has the legal authority to act on behalf of the estate!

5.2 Certificate of Full Administration from the Court

The personal representative of the estate may submit to the court an Application for Certificate
of Full Administration one year or morétex filing the Verified Statement or Statement of
Summary Administration. The probate judge sagn the Certificate ofull Administrationone
yearafter theVerified Statement was filed. Sections-38.003(B), 453-1007.

The Certificate of Full Admirstration releases any liens on property posted by the personal
representative in lieu of bond, but does not preclude any action against the personal
representativeSeeSection 453-1007. In reality, this is more of a formality, since a bond is

usually notrequired of the personal representative in the probate court. The case is considered
closed whether the court issues this Certificate or not. But some people prefer to have an actual
order closing the case. These two forms are optional; personal reptiessninay choose not to

file them at all.

5.3 Formal Closing

Informal appointments and probate proceedings may be closed in the district court in formal
proceedings. &Sections 453-1001 and 48-1002; however probate courts dot have
jurisdiction over formal closingsif an estate requires a formal closing, thearties must

transfer the case tahe district court.

e The Personal Representative may petition the district court for a formal closing at any
time after the time for the presentation of eiaiwhich arose prior to the death of the
decedent has expired.

e A devisee or other interested person may also petition the district court for a formal
closing one year after the appointment of the original personal representative.
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e The petition may requedtdt the district court compel or approve a final account.
e The district court may make other determinations as to heirship and distribution of the
estate.

In formal proceedings, which require notice and a hearing before the order is signed, the
Personal Reresentative can be discharged immediately after determination of these matters.
This is one reason why some attorneys choose to open a probate in an informal proceeding and
then go to the district court for a formal closing.

Practical Tip:

Remember thaf a personal representative or attorney submits formal closing papers,
as a Petition and Order for Complete Settlement of Estate, probate judges do not ha
jurisdiction to hear or sign the order. The judge or staff may direct the personal
represetative or attorney to Form 4B02, which is the form to use to close an informal
proceeding or direct the attorney to transfer the case to the district court for a formal
closing.

5.4 Estate Never Closed

Nothing in the probate code requires that #tate be closed. Many estates are never closed.
Sometimes, the personal representative (or his/her attorney) files the initial paperwork and then
never files anything else. In these cases, the personal representative retains the authority to act on
behalfof the estate indefinitely but also remains liable for his actions as personal representative

of the estate.

The Rules of Civil Procedure, Ruled#1 governs the dismissal of actions filed in courts. Some
district court judges close civil cases on theunanotions, either to clear their dockets or for
statistical purposes. RuleQ41 does not apply to probate cases. Ridd 1F(3).

As a practical matter, probate court files must be retained indefinitely, even if they are closed.
Keeping a case open cha useful if it is discovered that some piece of property was not
transferredgeeadditional discussion below). If an asset was part of the original estate (that is, if
the item of property that wasnét ftlosedcasé err ed
can be reopened in the probate court. If the case has been closed and then a new asset of the
estate that needs to be transferred is discovered, the case would need to be reopened in the
district court. Section 43-1008.

Practical Tip:
Prolate judges CANNOT close cases on their own motions. ROLE(3).
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5.5 Newly Discovered Property

On occasion, years after a probate case is closed, someone will discover that decedent owned
other property that was not included as part of the aigirobate. If it has been more than one
year since the verified closing statement has been filed, a new case will have to be filed in the
district court.If this property is discovered after an estate is settled and the personal
representative dischargedpnly the district court has jurisdiction to appoint the original

personal representative or a successor personal representative to administer the
subsequently discovered propertySection 453-1008.

Example 1: A decedent who died in 1982 owned six lotseal estate. A case was opened in the
probate court in 1982, and new deeds conveyin
and recorded by the personal representative. The case was closed in 1983. A seventh lot titled in

t he dec e dmaiddssovesrdih 2013n

Answer: Because the estate was closed more than a year ago and because the seventh lot is

Aot her property of the estateédiscovered afte
representative di schasrogmedd énady ffanrn y iantcearsees tiend t
administer the newly discovered lot. Sectior345008.

Example 2 A decedent who died in 1982 owned six lots of real estate. A case was opened in the
probate court in 1982, and new deeds conveying thetsislot o t he decedent 6s h
and recorded by the personal representative. No verified closing statement was ever filed in the
probate court. A seventh |l ot titled in the de
Answer: Because the estate wasver closed, the probate court may issue new certified Letters

with a current date to the original personal representative if he or she is still alive and willing to

serve. If the original personal representative is unable to serve, the probate judgagroah

order appointing a successor personal representative and issue certified Letters with a current

date to the successor personal representative. Before doing so, the judge should make sure the
successor personal representative has the highestypigorappointment and that all required

consents have been filed with the court.

5.6 Reopening Old Cases for Mistake or Inadvertence

A different scenario might occur if property was included in the original probate, but for some
reason, proper title vganot transferred or another mistake occurred. In that instance, an applicant
can ask the court to reopen the old case and reappoint a former personal representative or appoint
a successor personal representative to fix the mistake. The pleadings suiontitgecburt must

indicate this information.

Example 1:Mr . Z died in 1971. A probate was opened
property was prepared and filed with the court. The personal representative failed to complete a
personalrepresemtt i veds deed for one | ot |listed on the
years later, when the property is about to be sold, the title company discovers that clear title was
never passed to the lot. Can this case be reopened?
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Answer: Yes, if propempleadings are submitted. A docket fee is not required, but the judge must

sign an order reopening the previously filed case and new Letters must be issued The personal
representative will then have | egaldeesgsandhor i ty
clear the title to the lot.

Example 2:Ms. X died in 1981. A probate was opened in probate court. An inventory of Ms.

X0s property was prepared and filed with the
personal representative did not knalaout. The estate was closed. Twenty years later, when the
property is about to be sold, the title company discovers that clear title was never passed to Lot

47. Can this case be reopened?

Answer:No, Lot 47 is fAnewly di s ¢hefiledinaidtricpcoud,per t yo
according to Section 43-1008, discussed in the previous section. (This same result could also

apply to personal property such as newly discovered stocks, bonds, or bank accounts.)

Example 3:Ms. Y died in 2009. A probate wapened in probate court. No inventory was filed
with the court. The estate was never officially closed. Four years later, a certificate of deposit is
discovered at a local bank. Can this case be reopened?

Answer: The judge does not need to reopen the.cBecause it was never closed, the personal
representative, if still living, continues to have authority to act. If a successor personal
representative is needed, additional paperwork must be filed. The court should issue certified
Letters with a currerdate showing the personal representative still has authority to act.
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CHAPTER 6

Records, Fees and Reporting

This chapter covers:
e Docket sheets and index.
e Court costs and fees.
e Retention and public record requirements for storing cases.
¢ Inspection 6Public Records Act (IPRA) requirements.
e Rule 2079 NMRA re: public inspection of court records.

e Reports to district court.

6.1 Docket Sheets and Index

Most of the docketing information in a probate case is required by statute. Although judges may
not actually deal with this part of the probate process, they should be aware of the requirements.

Section451-305A states that "éthe clerk of the prob
d e ¢ e d e nghdl establishdand maintain a system for indexingdfiling and recording that

is sufficient to enable users of Seebhepterldcor ds
Selected New Mexico Statutes, for full text of Sectiorl43D5.

Section 347-20 states that the county clerk shall keep a recoddcket additional to the other
records required by law, showing the following:

A. Thename of every decedent whose estate is administeraud thedate of his death

B. Thenames of all the heirs, devisees and surviving spouse of the decedeard their
agesandplaces of residenceso far as can be ascertained, and;

C. A note of every sale of real estate made under order of the court with a reference to the
volume and page of the court record where a complete record thereof may be found.

The Docket Sheetets out sme of this required information, along with other pertinent
information about the probate case that can be accessed without having to look at the file.

A probate court docket sheet should contain the following information:
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Docket Number

Filing Date

Name of Deceased

Date of Death

Attorney for the Estate (complete name address and telephone number)
Docket Fee Paid

The title and date of all pleadings filed with the court (and microfilm reel # if
applicable)

The entry for the application also sets outrthene, address and telephone number of the
applicant (the application itself contains the required information about the spouse, children,
heirs and deviseedut the Probate Code only requires the ages of minor children)

Probate court can also maintainsianthly Daily Worksheet of pleadings filed with the court
that sets out what pleadings were filed with the court, on what date and in which case. A copy of
that worksheet is included in its monthly report to the district court.

The Index allows judges aml clerks to search for probates by name, date of filing, etc., so
that they can easily access the files when someone does not have a case number.

Note: In some counties, the probate pleadings are recorded in the county clerk's office. Real
Estate transaicins (Personal Representative Deeds) need to be recorded with the County Clerk's
office. It is helpful for the Personal Representative to file a copy of the deed with the probate
court, but not required.

6.2 Court Costs and Fees

The current probate court filing fee (or docket fee) is Thirty Dollars ($30.00) and is set by
statute (Section 347-14).

The statewide association of New Mexico probate judges has agreed to charge a flat fee of Five
Dollars ($5.00) for the Probate Court Form Packets so thdieafirbbate courts charge the same
fee for the forms.

Section 347-15 sets out allowable fees for other cogtshistorically, the probate court's fees

were tied to the county clerk’s fees. But the county clerk changed thehteged for copies, etc.

to thestatutory maximum allowed for public records. Thosengesa had to be approved by the
county @ommission. However, the fees probate courts are allowed to charge appear in a separate
statutory categoryl' he charges allowed for probateucts are:

Copies-$0.50 per page, NMSA 1978, SectionB45 (actually says ten cents ($0.10)
per folio of 100 words)

Certifications--$0.50 per document certified, NMSA 1978, Sectio/3b.
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Authentications--$1.50 per authentication (this usually has several documitattied,
but is only one fee), NMSA978, Section 34-15 (is equivalent to 3 certificates and
seals authenticating a document (or group of documents) as (a) true and correct
copy/copies)

6.3 Retention and Public Record Requirements for Storing
Cases

Chapter 14 NMSA covers the preservation, recording and retention of records, as well as the
inspection of public records. Judges should be aware of the procedures their county has in place
for handling these matters, what changes need to be madsg, #mahthe correct procedure for

doing so.

The state regulation that covers retention of probate court records is New Mexico
Administrative Code (NMAC) Section 1.19.3.203.

The Compliance Guide for the Inspection of Public Records Act (SectieRd tArough 142-
12 and Sections 131 through143-25) i s available online from t
at:

http://www.nmag.gov/consumer/publications/inspectionofpublicrecordsactcomplianceguide2009

The Attorney Gener al Ocpresentdtionsthroughougthe sfatethat i des p
address these regulations.

6.3.1 Storage of Old or Closed Files

Probate court case files are perpetual, meaning they need to be retained forever. Case records
cannot be destroyed. Some counties may store ofdfibes "off site” away from the court, but
staff needs to be able to access the files or copies of them in some manner.

There are statutory restrictions on how far files can be taken from the court. Se€tidn 34
states, fAThe ar chbeunee theochargs af thelcleks of said mrabatescburts,

and said clerks are prohibited from taking from said offices any document or book pertaining to
said offices beyond six miles from said offic
requestgor documents from very old (early 1900s) files, so court staff needs need access to the

files, even after the files are closed and even if the files are storsieoff

6.3.2 Microfilm

Courts should have a "backup" copy of everything filed with thetc®Ider cases may have

been backed up on microfilm as they were filed with the court. This was cumbersome, because
the court had to search through several rolls of microfilm to find the contents of one file. Some
probate courts now digitally scan allaonents, but because microfilm is still considered the

most archivally stable medium, the digital files must then be converted to microfilm. There are
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other technologies available, but be sure that any method chosen meets state requirements. The
authorizaion and standards for reproducing documents is found in Secti8rlh4

The Commission of Public Records is the governing body of the State Records Center and
Archives which can provide guidance on how to create archivally appropriate backups. Access
the State Records Center and Archives onlirtgtpt//www.nmcpr.state.nm.us/index.htithe

mailing address is:

New Mexico State Records Center and Archives
1205 Camino Carlos Rey
Santa Fe, New Mexico/807

The State Records and Archives phone number is (505790®. The State Records and
Archives division provides periodic workshops about record retention and other issues.
Information about upcoming workshops is at:
http://www.nmcpr.state.nm.us/trang/trainschedule.asp

6.3.3 Securing Files

Courts should be especially careful about the storage of original wills. The original wills can be
stored in a separate, locked, and fireproof filing cabieertified copyof the will would then

be placedn the court file. Court files should also be in a secure area, where no one other than
county staff has access to them when the judge or staff are not in the office. When members of
the public ask to see court files, staff should make sure that no ddsyespecially an original

will, have been removed from the file before the person leaves the court.

6.3.4 Confidentiality v. Public Record

Unless specifically placed under seal (or sequestered), all documents filed with the court are
public record. Although it would be unusual for a probate court to seal records (usually this
would happen in the district court), it is possible.

The general public is allowed to view anything that has been filed with the court, whether they
have an interest in the casenot. Under Rule -D79, NMRA, any person asking to view a court
file is required to provide the court a governmessued identification, but is not required to
prove why they have an interest in a particular case. Section 6.3.6 below contains dethils abo
the requirements of Ruled79.

Sometimes judges may get a "funny feeling" about someone requesting information about a case.
They may need to monitor the case for anything that indicates a potential problem with the case
that would require a transfew district court. Train staff to note any unusual requests, but do not
withhold records.

The dissemination of information concerning the case should be restricted to documents that
have been filed with the court, i.e. what a person could find out byngettve file and not what
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may have been discovered through conversations or correspondence with parties to the case. If a
document is not in the file, it is not part of the case as far as public record is concerned.

Judges and staff should tell anyon#ieg the court that any concerns they have must be placed
in writing to make them part of the court's record.

Always keep in mind the prohibition agairst partecommunications, discussed in detail in
Chapter 8, the Inspection of Public Records Act, thedeporting requirements of RuleDT9,
discussed below.

Practical Tip:

Personal representatives may want to consider deleting information on the applicatio
is not required and should not be made public. Sometimes people do not want their
phone number, cell phone number, or home address listed on the applications. In the
they may opt to list a work phone number or a P.O. box on court paperwork.

6.3.5 Accessibility to the Publi@ Inspection of Public Records Act

While probate courcase files are public record, consider limiting access to files by not allowing
the public to remove files from filing cabinets themselves. Courts may want to allow title
companies and other entities that do frequent searches more access to the jildgebuwr staff
can require them to sign out each file they access and limit how many files they are allowed to
view at one time. These limits will help keep files from disappearing or being midliéser

allow anyone to remove a file from the probateourt. Even the court staff is prohibited from
taking any documents or books pertaining to the court further than 6 miles from thseeurt,
Section 347-7. Exceptions include repairs to old docket books, etc.

Visitors to the court should never be allasccess to probate court records that have not been
made part of the file. People can now request records in writing, which includes email. State law,
Section 142-8, sets out the procedure for people who are requesting records.

Section 142-8. Procedug for requesting records. (2009)

A. Any person wishing to inspect public records may submit an oral or written request to the
custodian. However, the procedures set forth in this section shall be in response to a written
request. The failure to respbto an oral request shall not subject the custodian to any penalty.

B. Nothing in the Inspection of Public Records Act-Bt4 NMSA 1978] shall be construed to
require a public body to create a public record.

C. A written request shall provide theame, address and telephone number of the person

seeking access to the records and shall identify the records sought with reasonable particularity.
No person requesting records shall be required to state the reason for inspecting the records.
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D. A cuwstodian receiving a written request shall permit the inspection immediately or as soon as

is practicable under the circumstances, but not later than fifteen days after receiving a written
request. If the inspection is not permitted within three busiress the custodian shall explain

in writing when the records will be available for inspection or when the public body will respond

to the request. The threlay period shall not begin until the written request is delivered
office of the custodian.

to the

E. Inthe event that a written request is not made to the custodian having possession of or

responsibility for the public records requested, the person receiving the request shall promptly

forward the request to the custodian of the requested pubticde if known, and notify the

requester. The notification to the requester shall state the reason for the absence of the records

from that person's custody or control, the records’ location and the name and address of the

custodian.

F. For the purpses of this section, "written request” includes an electronic communication,

including email or facsimile; provided that the request complies with the requirements
Subsection C of this section.

of

Remember therequirement set out in Section 143-9.1(F) about limiting public access to

death certificatesi Deat h certi fi cates that have

may be inspected, but shall not be copied, digitized or purchased by any third party unless fifty

years have elapsed after thaalof death and the cause of death and any other medical

been

information contained on the death certificate is redacted, in addition to redaction of protected

personal identifier information. Death certificates and other vital records recorded in the foffice o

the county clerk are exempt from the restrictions contained in Subsection A of Qeetid27

NMSA 1978. The act of recording a death certificate in the office of the county clerk is

considered a convenience; provided that no person shall be required to record a death certificate
the office of the county clerk to effect

n

Important Note:

Under the Inspection of Public Records Act, Settid-2-8E, if the probate court receive
a request for records that belong to another court (i.e., district court), the probate col
an affirmative responsibility to forward the request to the proper custodian, if known,
notify the requestor, of the court is unable to determine the proper custodian, to info
the requestor.

For example, the probate court may receive a claim against the estate of a deceden
case has been filed in the probate court for that decedent. The court shoulthestu
creditordés claim to the creditor with
(x date). o Or, if the probate court Kk
court case, the probate court should forward the claimetdigirict court clerk.
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6.3.6 Court Rule re: Public Inspection of Court Records

NMRA Rule 2079 provides specific guidance to courts regarding the public inspection of court
recordsPeople who request to view court records must provide their namegddress,

telephone number, plus show a governmesssued ID before viewing the recorddlt is the
probate judge or staffods responsibility to ke
records. A sample log appears below.

NMRA 1-079. Public inspetion and sealing of court records.

A. Presumption of public access; scope of rule. Court records are subject to public access
unless sealed by order of the court or otherwise protected from disclosure under the provisions of
this rule. This rule daenot prescribe the manner in which the court shall provide public access

to court records, electronically or otherwise. No person or entity shall knowingly file a court
record that discloses material obtained from another court record that is seati#chrety

under seal, or subject to a pending motion to seal under the provisions of this rule.

B. Definitions. For purposes of this rule the following definitions apply:

(1) "court record" means all or any portion of a document, paper, extahgctipt, or other

material filed or lodged with the court, and the register of actions and docket entries used by the
court to document the activity in a case;

(2) "lodged" means a court record that is temporarily deposited with the court buedarfil

made available for public access;

(3) "protected personal identifier information” means all but the last four (4) digits of a social
security number, taxpayerd ent i fi cati on number, financi al ac
number,and allbut he year of a personés date of birth;
(4) "public" means any person or entity, except the parties to the proceeding, counsel of record
and their employees, and court personnel;

(5) "public access" means the inspection and copying of court recotls pyblic; and

(6) "sealed" means a court record for which public access is limited by order of the court or as
required by Paragraphs C or D of this rule.

C. Limitations on public access. In addition to court records protected pursuant taptesagr

D and E of this rule, all court records in the following proceedings are confidential and shall be
automatically sealed without motion or order of the court:

(1) proceedings commenced under the Adoption Act, Chapter 32A, Article 5 NMSA 1978. The
automatic sealing provisions of this subparagraph shall not apply to persons and entities listed in
Subsection A of Section 325:8 NMSA 1978;

(2) proceedings to detain a person commenced under Sectish?MIMSA 1978;

(3) proceedings for testingmonenced under Section-248-5.1 NMSA 1978;

(4) proceedings commenced under the Adult Protective Services Act, Sectibiigl 23 277-

31 NMSA 1978;

(5) proceedings commenced under the Mental Health and Developmental Disabilities Code,
Chapter 43, Aticle 1 NMSA 1978, subject to the disclosure requirements in Sectidnl43

NMSA 1978;



(6) wills deposited with the court pursuant to Sectioi248.5 NMSA 1978 that have not been
submitted to informal or formal probate proceedings. The automatiogeabvisions of this
subparagraph shall not apply to persons and entities listed in SectHIANMSA 1978;

(7) proceedings commenced for the appointment of a person to serve as guardian for an alleged
incapacitated person subject to the disclesaguirements of Subsection | of Sectior54303

NMSA 1978; and

(8) proceedings commenced for the appointment of a conservator subject to the disclosure
requirements of Subsection M of Section3807 NMSA 1978. The provisions of this

paragraph notithstanding, the docket number and case type for the categories of cases listed in
this paragraph shall not be sealed without a court order.

D. Protection of personal identifier information.

(1) The court and the parties shall avoid including ptetepersonal identifier information in
court records unless deemed necessary for the
If the court or a party deems it necessary to include protected personal identifier information in a
court record,hat is a norsanctionable decision. Protected personal identifier information shall

not be made available on publicly accessible court web sites. The court shall not publicly

display protected personal identifier information in the courthouse.

(2) Thecourt clerk is not required to review documents for compliance with this paragraph and
shall not refuse for filing any document that does not comply with this paragraph. The court

clerk is not required to screen court records released to the publevenpdisclosure of

protected personal identifier information.

(3) Any person requesting public access to court records shall provide the court with the
personb6s name, address, and t el aspubdforneof nu mber
identification or other acceptable form of identification.

On the next page is a sample log to keep track of people who view court ré@tajisdge or
clerk, not the requestr, should fill in the log.
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PUBLIC ACCESS TO PROBATE COURTSANEPLE LOG
Required Informaton plus Governmemissued ID

NMSC Rule-D79D(3)

Date

Name

Address

Phone Number
(area code) -

File No.

Gov-
Issued
ID Type
Shown

11
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6.3.7 Fees Allowed for Copies under Inspection of Public Records Act

The probate court o ertaiofees to proviele codies of e@rdstathe c har g
requestor. Section 129 states:

Section 142-9. Procedure for inspection. (2011)

A. Requested public records containing information that is exempt and nonexempt from
disclosure shall be separated by ¢hstodian prior to inspection, and the nonexempt information
shall be made available for inspection. If necessary to preserve the integrity of computer data or
the confidentiality of exempt information contained in a database, a partial printout of data
containing public records or information may be furnished in lieu of an entire database. Exempt
information in an electronic document shall be removed along with the corresponding metadata
prior to disclosure by utilizing methods or redaction tools thexgnt the recovery of exempt
information from a redacted electronic document.

B. A custodian shall provide a copy of a public record in electronic format if the public record
is available in electronic format and an electronic copy is specificajlyested. However, a
custodian is only required to provide the electronic record in the file format in which it exists at
the time of the request.

C. A custodian:

(1) may charge reasonable fees for copying the public records, unless a difeerent fe

otherwise prescribed by law;

(2) shall not charge fees in excess of one dollar ($1.00) per printed page for documents eleven
inches by seventeen inches in size or smaller;

(3) may charge the actual costs associated with downloading copiggiofrpcords to a

computer disk or storage device, including the actual cost of the computer disk or storage device;
(4) may charge the actual costs associated with transmitting copies of public records by mail,
electronic mail or facsimile;

(5) may require advance payment of the fees before making copies of public records;

(6) shall not charge a fee for the cost of determining whether any public record is subject to
disclosure; and

(7) shall provide a receipt, upon request.

D. Nothingin this section regarding the provision of public data in electronic format shall limit
the ability of the custodian to engage in the sale of data as authorized by Se&it5.14

NMSA 1978, including imposing reasonable restrictions on the use oftthieada and the
payment of a royalty or other consideration.

6.3.8 Other Public Records

The probate court is specifically required to make its accounts (i.e. monies received, etc.) open to
the public,seeSections 347-17 and 347-18. Personnel files, Eay, budget, etc. are also public

records and must be produced upon request; however, anyone requesting these records should be
directed to make their request to the respective departments that keep these records, not the court
itself (i.e., Finance Deptment, Human Resources (Personnel, etc.).
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6.3.9 Other Record Retention

The State of New Mexico has record retention requirements for documents produced by state
agencies (or the political subdivisions thereof). There are also retention requiremeotstsor ¢

Most records, including correspondence that does not go into the case file, need to be retained for
three years or more If judges are involved in purchasing items for the court, payroll, budget,

etc., judges should also be aware that retentiorireagants for these records also exist.

6.4 Reports to District Court

Probate judges should be aware of this requirement, even if they do not personally deal with it. It
is the responsibility of the probate judge, court clerk or other staff to provitle thstrict court
this information for each case filed in the probate court.

1-095B. NMRA requires statedriitial pleadings. At the time an informal probate proceeding is
filed the probate court shall advise the clerk of the district court in widfiige style of the case

and the names and addresses of the party filing the initial pleading and his attorney, if any. Upon
the appointment of a personal representative in an informal proceeding, the probate court shall
advise the clerk of the district e in writing of the names and addresses of the personal
representative and his attorney, if any. When the informal probate proceeding is closed, the
probate court shall furnish to the clerk of the district court a copy of the docket sheet for said
procealing showing all entries. The district court shall retain such information as a part of its
records. o

1-095C. NMRATf ur t h e r Filngofldocuments.Aftdr furnishing a copy of the docket

sheet, the probate court shall, promptly upon the filing ofda@yment with the probate court,

cause to be furnished to the clerk of the district court notice of the type of document so filed and
date of filing. If any such document shall evidence the appointment of a personal representative
or any change in the nanor address of a personal representative, the notice shall include the
name and address of the personal representative, or any change therein. The clerk of the district
court shall enter such information on its copy of the appropriate docketsheet.

Someprobate courts send a monthly report to the district court that includes a cover sheet with
the following attached documents:

e Copies of the docket sheets for each case filed in the previous month.
Copy of the daily worksheet showing what pleadings e filed (in all cases) for
that month.

e Copies of the docket sheets for cases where a Verified Statement (which closes the
case) or Certificate of the Court was filed.

Practical Tip:
Depending on the courtos c aasebopnasad casejisu C
opened. Check with the district court in each county regarding what procedure to follt
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CHAPTER 7

How to Transfer a Case to District
Court

This chapter covers:
e Reasons for transferring a case to district court.
e Methods of tansfer based on which court initiated the transfer.

e Sample orders and forms for transferring a case.

7.1 Reasons for Transferring a Case
Reasons a case may need to be transferred to district court by the probate judge include:

Conflict of interest.

Upon the petition of an interested paggeSection 347-9, also seet5-1-303C.
Conflicts that have arisen between the parties.

One or more of the parties exhibits mental health or criminal behavior that
appears to require district court intervention eergight.

Guardianship and trust issues.

Determination of the validity of claims against the estate.

Dispute over creditor's claim.

Dispute over validity of a will.

Removal of a personal representative for cause.

Need for a formal closing.

7.2 Methods of Transfer

There are three ways to transfer a probate court case to the district court:

1. The probate court initiates the transfer upon its own motion.

2. The probate court initiates the transfer upon the motion of an interested person.

3. An interested person @t a petition with the district court (this way the party pays
the district court filing fee at the time the petition is filed). The probate court then
transfers the case upon receipt of a certified copy of the district court order to
transfer the case.



Note: Payment of a district court filing fee is required before the case is transtezeed,

NMRA 1-099(A); however, in some cases, if the probate judge is seeking the transfer, he/she
can ask that the district court waive payment of the filing fee. Otkenthe filing fee must

be paid by the party requesting the transfer. District court filing fees vary among judicial
districts, ranging from $107 to $132 ($137 for domestic issues).

7.2.1 Transfer Initiated by Probate Court Order

In a case where theatnsfer is initiated in the probate court with an order of the probate
judge:

e Probate judge signs order transferring the case to district asuglly for a
formal proceeding. As part of the order, the probate judge may require the
parties to submit aheck or money order payable to the Judicial District
Court in the amount of the district court docket fee.

e The original probate court order goes in the case file.

e The probate court clerk or judge delivers an endefited certified copy of the
prooat e courtodos order for transfer, along
original transfer order) to the district court. The probate court should retain a copy
of the will, if any, for its records.

e The court clerk also prepares and deliversottiginal and one copy of a
Transmittal Memorandum to the district court. The Transmittal Memorandum is
set up like a pleading. In it the clerk of the probate court certifies that the original
documents were delivered to the district court on __ datelTfEmsmittal
Memorandum sets out the title of each pleading being delivered, and the date it
was filed with the probate court. The court clerk or deputy clerk signs and dates
the Memorandum, and affixes the court seal.

e The district court clerk opens a néle (case) with the original Transmittal
Memorandum and attached pleadings filed as one document.

e The district court clerk returns an endordideld copy to the probate court that
includes a certification that the district court received the documa@aihiis. (
provides proof that the documents were actually transferred, and is a record of
what was done for anyone who looks at the case in the future.)

e The certified copy of the Transmittal Memorandum is thensfitanped by the
probate court clerk and placadthe probate court file.

e The docket sheet and the Index should reflect that the case was transferred to
district court as Case # and on what date.

Four sample order forms for transferring a case from probate court to district court are
includedat the end of this chapter.

Note: The need to transfer a case to another probate court can also arise. The same procedure
should be followed to ensure continuity of records.



7.2.2 Transfer Initiated by District Court Order

Sometimes a transfer isitiated by the personal representative or other interested person in
the district court with the filing of a petition. In that case, once the probate court has received
acertified copy of the order transferring the case, the probate court clerk filesdiee and
proceeds as set out above.

The general rule is that the district court filing fee must be paid before the case can be

transferred to the district couddeRule :095(E)). A March 1996 version of the District

Court Administrative Procedures Maal, Chapter 4 on fees, states in Sectiord4,3 A Not e : I
an attorney files a petition for transfer from probate court, a filing fee is accessell {se].

case is transferred by the probate judge on his/her own order, no fee is requiréd.
[emphasisadie d | . Probate judges should ask their ¢
of feedo rule applies in their district.

The most comprehensive way to transfer a case to the district court is through the use of a
Transmittal Memorandum or similar documene Transmittal Memorandum should state

Aupon the order of the Probate/District Cour
hereby transfers the following documents to
the date it was filed with the @bate court. Make an extra copy of the Memorandum, which

includes a Certification of Receipt, i.e. the district court certifies that they have received the
documents listed on the Memorandum. (This document will bstiimped and placed in the

probate fie for the case.) After receiving a certified copy of the transfer memorandum back
from the district court, indicate that the c
#é€0 on the docket sheet for that probate cas

Same probate courts have experienced problems with concurrent cases being opened in the
district court after the case has already been filed with the probateRariits may open a

new case in the district court without transferring the case from thatproburt. Problems

arise, especially when there are two different personal representatives, one appointed in each
court. The district court judge may order that the original probate court case be transferred or
closed, but often no one notifies the prebeturt. This can also become an issue when the
probate court still has the original will in its possession and someone needs the original will.

It is a difficult situation if the probate judge does not know another case for the same
decedent has been filen the district court.

Probate yidges should be aware that this sometimes occurs and, once they learn about the
case in district court, to either close the case with an order stating the district court case
number that now controls and that the Letiessied to the personal representative in the
probate court case are revoked. In the alternative, the probate judge, on his or her own
motion, can transfer the probate file contents to the district.court

Probate judges may need to discuss this issuethgthdistrict court to find a way to resolve
the problemAfter communicating with the staff of the district court and its judges, the



district court may agree to send the probate court a certified copy of all district court orders
that relate to the tresfer of a probate court case.

Here is a suggested procedure to transfer a case from the probate court to the district court:

1. The district court judge issues an order transferring the case from the probate
court to the district court.

2. The party requestg the transfer provides a certified copy of the order to the
probate court.

3. The probate court prepares a Transmittal Memorandum listing the pleadings
being submitted to the district court and halativers the pleadings from the
file to the district cott clerk.

4, The district court clerk certifies having received the pleadings from the
probate court.

The probate court is responsible for transferring the case file to the district court. The judge

or staff should deliver the file to the district coldb not allow anyone else (i.e., attorneys
or parties to the case) to deliver the case file to the district court.
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7.3 Sample Orders and Forms

7.3.1 SampleDistrict Court Order to Probate Court to Transfer Case

STATE OF NEW MEXICO Filed stamps from badh courts
COUNTY OF BERNALILLO appear in this corner
SECOND JUDICIAL DISTRICT COURT

No. PB2006 00579 District Court Case Number goes hgre

IN THE MATTER OF THE ESTATE OF
, Deceased

ORDER FOR TRANSFER TO DISTRICT COURT

Petitioner, Brsonal Representative of the Estate of , Personal

Representative , by and through her counsel , has filed a

Petition for the Transfer to District Court of this intestate proceeding from the Probate Court
of Bernalillo County in order that there may be a formal closing of the estate and
determination of heirship and the Court being fully advised,;

IT IS ORDERED that the Clerk of the Probate Court of Bernalillo County, New
Mexico, transfer the file for this intestate peeding, which is Probate No. 2006 183 in the
Probate Court, to the Clerk of this Court with this Court taking jurisdiction of the

proceedings.

District Court Judge
Submtited by:
Attorney Name
Attorney for Petitioner District Court Clerk certifies
Address the order to be true and correct
City, State, Zip copy of the original in this space.

Telephone: (505) 060000



7.3.2 Sample Form of Transmittal Memorandum for Transfer to
District Court

Practical Tip:
It is important that judges or the court clerk can trace or account for all documents tha
transferred from the probate court to the district court. This is sinthature years,
someone searching probate court records will know what happened to the documents
probate court case file. This Transmittal Memorandum makes a record of the docume
transferred. The district court clerk should sign the bottomeoMémorandum and return
to the probate court for inclusion in the probate court case file.

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF BERNALILLO

Probate Court No.
District Court Case #

IN THE MATTER OF THE ESTATE

OF , Deceased

TRANSMITTAL MEMORANDUM

, Clerk of the Probate Court and Efficio Recorder of the County

of , New Mexico, pursuant to an order @ééhect one)
[ CougtProbate Court] OR | Judicial District Colentered
(date of order), do hereby transmit to the Clerk of the Judicial District

Court the following papers, which comprise all of @RIGINAL RECORDS filed in the
Probate Countelating to said Estate; to wit

Document Date Filed

Application for Informal Probate of Will and for Informal Appointment of Personal Oct. 20, 2000
Representative

Last Will and Testament of Oct. 20, 2000
Cl er kds Cer tmeit Appraving Last ¥ill ahd Tegtament Oct. 20, 2000
Certificate of Review of Death Certificate Oct. 20, 2000
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Order for Informal Probate of Will and for Informal Appointment of Personal Oct. 20, 2000

Letters Testamentary and Acceptance Oct. 20,2000
Notice to Creditors Nov. 21, 2000
Notice of Denial of Claims Dec. 1, 2000
Affidavit of Publication Jan. 8, 2001
Petition for Transfer to District Court Feb 17, 2000
Order Transferring Cause to District Court Feb. 19, 2000
WITNESS MY HAND AND SEAL OF THE PROBATE COURT THIS DAY
OF , 20

CLERK OF THE PROBATE COURT

By:

Deputy Clerk

Received from the Clerk of the Probate Court, the papers listed above. Witness my
hand and seal of the District Court this day of , 20

CLERK OF THE DISTRICT COURT

By:

Deputy Clerk



7.3.3 Sample Order for Permanent Transfer to District Court

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF

No.

IN THE MATTER OF THE ESTATE
OF , DECEASED

TRANSFER ORDER

This matter came before the Court on review of the file. The Probate Court of

County, New Mexico has determined that it is declining to oversee this case due to the fact
that there is a dispute betwelamily members concerning the distribution of the estate [or
insert other reasons/findings]. The Probate Court finds that this case should be transferred
from the Probate Court of County to the (insert number of the

district court such as Second, Thirteenth, etc.) Judicial District Court for

County, New Mexico for a formal proceeding. This transfer is subject to any District Court

docket fee or other fees that may apply.

IT IS HEREBY ORDERED that the case In the Matiethe Estate of ,

Deceased, Probate # filed in the Probate Court of County be
transferred to the (insert number of the district court, such as Second,
Thirteenth, etc.) Judicial District Court of County, New Mexico, for a formal
proceeding.

Judgeds Name
County Probate Judge

Address
City/State/Zip



7.3.4 Sample Order of Recusal and Transfer to District Court

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF

No.

IN THE MATTER OF THE ESTATE
OF , Deceased

TRANSFER ORDER

This matter came before the Probate Court on review of the file.

Judge, recuses hsalf/herself from the aboweferenced cause.

, Probate

The Probate Court finds that this case should be transferred from the Probate Court of

County to the (insert number of the district court, such as

Second, Thirteenth, etc.) Judiciistrict Court for County, New Mexico.

IT IS HEREBY ORDERED that the case In the Matter of the Estate of

Deceased, Probate # filed in the Probate Court of
County be transferred to the ins€rt number of the court, such as Second,
Thirteenth, etc.) Judicial District Court for County, New Mexico.

Judgeds Name
County Probate Judge

Address
City/StateZip



7.3.5 Sample Order for Transfer to District Court with Remand to
Probate Court after Resolution of Dispute

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF

No.

IN THE MATTER OF THE ESTATE
OF , Decedse

TRANSFER ORDER

This matter came before the Probate Court on review of the file. The Probate Court of

County, New Mexico has determined that it has lost jurisdiction due to the

fact that there is a dispute concerning the distributioneoétiiate. The Probate Court finds

that this case should be transferred from the Probate Court of

County to the (insert number of the district court, such as Second, Thirteenth,

etc.) Judicial District Court for County, New Mexico for the determination of

all disputed issues.

IT IS HEREBY ORDERED that the case In the Matter of the Estate of ,

Deceased, Probate # filed in the Probate Court of
County be transferred the (insert number of the district court, such as
Second, Thirteenth, etc.) Judicial District Court for County, New Mexico for

determination of all disputed issues, subject to remand back to the Probate Court for

completion folbwing resolution of the disputed issues.

Judgeds Name
County Probate Judge

Address
City/State/Zip
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736 Sampl e Order to Decline Jurisdict

STATE OF NEW MEXICO
IN THE PROBATE COURT
COUNTY OF

No.

IN THE MATTER OF THE ESTATE
OF , Deceased

TRANSFER ORDER

This matter came before the probate court on review of the file. The probate court of
County, New Mexico has determined that it should exercise its
statutory right to decline the application pursuant to Sectiofg&3b and 458-309, NMSA

1978. The probate court finds that this case should be transferred from the probate court of

County to the (insert number of the district court,

such as Second, Thirteenth, etc.) Judicial District Court for County, New

Mexico for a formal probate proceeding.

In support of this order, the probate court finds
Judge may insert facts and cites to statutes here that will help the district
judge understand the reasons why the probate judge is declining to act.
Number each finding with a separate number.

IT IS HEREBY ORDERED that the case in the matter of theesifa ,

deceased Probate # filed in the probate court of
County be transferred to the (insert number of the district court, such as
Second, Thirteenth, etc.) Judicial District Court for County, New Mexico for a

formal probate proceeding.

Judgeds Name
County Probate Judge

Address
City/State/Zip
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73 7Sampl e Order of Recusal for nNex

STATE OF NEWMEXICO
IN THE PROBATE COURT
COUNTY OF

No.

IN THE MATTER OF THE ESTATE
OF , Deceased

TRANSFER ORDER

This matter came before the probate court on review of the file. The probate court of

County, New Mexico is declining the application due to repeated

attempts by (name of person initiating ex parte communications) at ex parte

communications with the judge. , Probate Judge, recuses himself/herself

from theabovereferenced cause.

The probate court finds that this case should be transferred from the probate court of

County to the (insert number of the district court,

such as Second, Thirteenth, etc.) Judicial District Clour County, New

Mexico for a formal probate proceeding.

In support of this order, the probate court finds:

1. (name of person who initiated ex parte communicat@srspde or
attempted to make garte communications i the court.

2. These communications make it impossible for the court to preside over this case in a
fair and impartial manneas required by law

3. UndeiSection34-7-9, NMSA 1978 whenever the probate judge shall, for any reason,
be intersted or disqualified from acting in any proceeding coming within the jurisdiction of
the probate court, he shall upon his own motion or that of any interested party, forthwith
enter an order transferring such proceeding to the district court havinggtiosdn that
county and directing the probate clerk to deposit forthwith within the office of the clerk of
said district court a certified copy of said order together with all original.
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IT IS THEREFOHRE ORDERED that the probate court recuses itself frearing this matter.

IT IS FURTHER ORDERED that the case in the matter of the estate of ,

deceased Probate # filed in the probate court of
County be transferred to the (insert number of thetdisurt, such as
Second, Thirteenth, etc.) Judicial District Court for County, New Mexico for a

formal probate proceeding.

Judgeds Name
County Probate

Judge
Address
City/State/Zip

7-13
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CHAPTER 8

Judicial Conduct

This chapter covers:
e Overview of ethical requirements for probate judges.
e Ex partecommunications by the judge and staff with the parties.
e Staff contact with selfepresented applicants.
e Behavior inand outside of court.
e Political and community activity.
e Unauthorized practice of law.
e Judicial Standards Commission and disciplinary action against judges.

e Safety valves for probate judges.

8.1 Overview of Ethical Requirements

The Code of JudiciaConduct, Rules 2100 through 24406 (New Mexico Rules Annotated,
Volume 2), contains ethics rules that apply to probate judgegesumdust respect and honor

the judicial office as a public trust and strive to maintain and enhance confidence in the legal
system.

The Code underwent major revisions in 2012. Probate judges should carefully read and
familiarize themselves with all sections of the Code of Judicial Condudthapter 13 of
the manual contains the complete text of the Code of Judicial Conduct.

Not all sections of the Cod# Judicial Conducapplyto alljudgesThe A Appl i cati on
provisions at the beginning of the Code (before Rul@é@1)address these limitations. A
probate judge iTsi nee AJQuodngtei.nObui ng Part

Judges are held to a highredard of ethical public service. According to the preamble of the

Code, pdges should maintain the dignity of judicial office at all times and avoid both
impropriety and the appearance of impropriety in their professional and personal lives. They
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should apire at all times to conduct that ensures the greatest possible public confidence in
their independence, impatrtiality, integrity, and competence.

8.1.1 Code of Judicial Conduct Canons
The Code contains four Canons and many rules. The four Canons are:

21-100. Canon 1.
A judge shall uphold and promote the independence, integrity, and impartiality of the
judiciary and shall avoid impropriety and the appearance of impropriety.

21-200. Canon 2.
A judge shall perform the duties of judicial office impdtyiacompetently, and diligently.

21-300. Canon 3.
A judge shal/l conduct the judgebs personal a
conflict with the obligations of judicial office.

21-400. Canon 4.
A judge or candidate for judicial fide shall not engage in political or campaign activity that
is inconsistent with the independence, integrity, or impartiality of the judiciary.

812 Code of Judici al Conduct NnGol den RL

Three Agol den rul esodo of t hceto&@lgudges. Bvenlthough pr o v i
probate judges serve pdirhe, the Code applies to them ftiline. Before doing anything

that might invite public scrutiny or negative press coverage, judges should ask themselves,

ADo | want t o r e addoambtbedront padeaftthe hewspaperartheaut t o
about this on the evening news?o0

Rule2t1 0 1 s A jadgesskall respect and comply with the law, including the Code of
Judicial Conduct. 0

Rule231 02 states, AA judge s latgpltomoteapublicat al | t i
confidence in the independence, integrity, and impartiality of the judiciary and shall avoid
i mpropriety and the appearance of impropriet

Rule 211 0 3 s A jadgesskall nofiabuse the prestige of judicial office to advance the
pesonal or economic interests of the judge oI

|l f a judge encounters a particular problem o
of these three rules.

The commentary after each of these sections inclymkesfie examples of improper conduct

and judicial reprimands that should guide judges. The commentary to the Code of Judicial
Conduct is also included in Chapter 13 of this manual.
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813 Gener al Dods and Donot s

According to the Code of Judicial Condyatpbate judgemust

Follow the Uniform Probate Code and other laws that apply to their cases.
Uphold the integrity and independence of the judiciary.
Avoid impropriety and the appearance of impropriety; cenduct that reflects

adverselyonthejudges honesty, impartiality, temp

ajudgeRule211 02 and Terminol ogy fhAappearance

Perform their job duties fairly and impartially. Rule-202.

Disqualify themselves when a conflict of interest exists or arises

Avoid ex partecommunications.

Follow election and political activities restrictions that apply to probate judges.
Follow campaign fundaising rules that apply to probate judges.

Act carefully with respect to activities outside of their judgeship.

Prokate judgesnay.

Ask judges, attorneys, or other disinterested experts for advice, subject to the new
restrictions set out in 8.2.3 below.

Practice law if they are licensed attorneys in New Mexico. But theynoiay

practice law in their own courts. SectidB of the Application provisions of the
Code, which applies to patitme judges, states thata pari me fshallcdhgt e A
practice law in the court on which the judge serves or in any court subject to the
appellate jurisdiction of the court on which fhege serves, and shall not act as a
lawyer in a proceeding in which the judge has served as a judge or in any other
proceeding related thereto. o

Engage in certain political activity EXCEPT while serving as a judge. See Section
[IA(1) of the Application,which exempts probate judges from complying with
Rules 21401C(1) through (6), except while serving as a judge.

Speak, write, lecture and teach about the law, the legal system, or the
administration of justice.

Probate judgeshall not

Abusethepregie of judicial office by wusing
deferential treatment. Rule 2D3[1].

Accept any payment or gratuities for performing a marriage ceremony. Rule 21
312, Commentary [3].

Appear at a public hearing except in connectidath watters concerning the legal
system or the administration of justice (judgesy appear before government

bodiesprosei n matters involving the judgeos

example, a zoning hearing). Rule-202A.



e Engageinfinancialandbs i ness dealings that exploit
position. Rule 21311C(4).

e Accept gifts, bequests, favors, or loans from anyone except friends, relatives and a
few other exceptions. Rule &11.3.

8.2 Communications by Judge with Parties

8.2.1 Ex Parte Communications by Judge and Staff

Under the Code ddjudgeustail mot iratiate, eomit,cbruconsiderexi
partecommunications or consider other communications made to the judge outside the
presence of the parties or their lawyers, awerning a pending or impending

mat t eRulé 21209A, New Mexico Rules Annotated (NMRA). The full text of Rule 21
209 states (provisions particularly applicable to probate judges appeddiace),

Rule 22209. Ex parte communications.

A. A judge shll not initiate, permit, or consider ex parte communications, or consider other
communications made to the judge outside the presence of the parties or their lawyers,
concerning a pending or impending matter, except as follows:

(1) When circumstancesquire it, ex parte communication for scheduling, administrative,

or emergency purposes, which does not address substantive matters, is permitted, provided:
(a) the judge reasonably believes that no party will gain a procedural, substantive,ar tactic
advantage as a result of the ex parte communication; and

(b) the judge makes provision promptly to notify all other parties of the substance of

the ex parte communication, and gives the parties an opportunity to respond.

(2) A judge may obtain he written advice of a disinterested expert on the law

applicable to a proceeding before the judge, if the judge gives advance notice to the

parties of the person to be consulted and the subject matter of the advice to be solicited,
and affords the partiesa reasonable opportunity to object and respond to the notice

and to the advice received.

(3) A judge may consult with court staff and court officials whose functions are to aid the
judge in carrying out the |ithdtheejodges,adj udi cat i
provided the judge makes reasonable efforts to avoid receiving factual information that

is not part of the record and does not abrogate the responsibility personally to decide

the matter.

(4) A judge may, with the consent of the partieonfer separately with the parties and their
lawyers in an effort to settle matters pending before the judge.

(5) A judge may initiate, permit, or consider any ex parte communication when expressly
authorized by law, rule, or Supreme Court ordetdco.

B. If ajudge inadvertently receives an unauthorized ex parte communication bearing
upon the substance of a matter, the judge shall make provision promptly to notify the
parties of the substance of the communication and provide the parties witin
opportunity to respond.



C. Ajudge shall not investigate facts in a matter independently, and shall consider
only the evidence presented and any facts that may properly be judicially noticed.

D. A judge shall make reasonable efforts, including/ling appropriate supervision, to
ensure that this rule is not violated by court staff, court officials, and others subject to the
judgebdbs direction and control

The commentary and annotations to Rule2R9 are included in Chapter 13. Based on this
rule:

e Probatgudges and their staffs shoué careful not to talk to one party or family
member alone about a case.
e Copies of any letters or other communications should be directed to all people
affected or only to the attorneys who have entered an eppmain the case, if
any. The judge may choose to file a duplicate original of letters or other
communications in the courtds case file
e Telephone callers asking about a case need to be informed by the judge or staff
about the prohibition againek pare communications.
¢ Judges and staff should also be careful abeua# communications.

I f an estate is open i n t hbypapiesdothe taseskoaldir t , a
be in writing and filed with the court so that: (1) the issue iBéncourt record, and, (2) the
judge is not accused of any impropriety through improper contact with any of the parties.

Sometimes a judge (or staff person) does not realize at the time of a conversation that the
person is connected to a case filed whth tourt and will end up talking with one party
without the knowledge of other interested persoasdat can be particularly problematic.

To avoid the appearance of impropriety judges should make everyone aware of their duty to
make all communications awable to all other parties.

A simple introductory procedure can help eli
seem general and related to procedure, rather than disputes, the judge may not need to inquire
further. But if the person is complainiaghb out t he per sonal represenit
soandso hasnotdonesmds 0?0 or seems to be involved in
more inquiry may be advisable.

Before proceeding further in conversations about cases involving potentiakedigje

judge or staff can ask: (1) fAls this case al
a party to the case?0 | f the person answers
say something | i ke, faddvicaabouhspdcificzdsds towareylibdytlo gi v

can only tell you generally what the law requires. Nor am | allowed to talk with one party in

the case without talking to all parties. Please talk directly to the personal representative or

hire an attorneytoassi you. 0 | f the case has been fil edc
advise the person that they are not allowed to comment on what another court may or may



not have done. Even if a probate case has not been filed, remind the person that judges and
staff ae not allowed to give legal advice.

Court and county clerk staff should also be aware that they should not comment on how the
probate judge or another judge or court might proceed in a matter that comes before the
probate court or any other court.

Practical Tip:

If a judge inadvertently receives an unauthoriegeghartecommunication about the
substance of a matter in the court, the judge shall promptly notify all parties of the
substance of the communication and provide the parties with an oppotturéspond.
Rule 21209B. The judge should include the origiealpartecommunication and the

courtés original written notification
notification, to help prevent accusations that the judge was paotial to one party than
another.

8.2.2 Staff Contact with SelfRepresented Applicants

The New Mexico Supreme Court passed a rule that addresses providing court information to
selfrepresented litigantp(o seapplicants). The rule provides exegilt, specific guidance

about communicating witpro selitigants. The rule applies to all judicial branch employees
except judges, settlement facilitators, and mediators. Probate judges should make sure that

t he probate court sdreafdmiliarwith dnd ondeustandyhiscule.e r k 6 s
Although judges are not bound by the rule, they are bound by other laws that prohibit them
from giving legal adviceJudges should strongly consider using the rule for guidande

their own communicationswith pro seapplicantsto avoid violating the Code of Judicial
Conduct. The full text of Rule 23113, New Mexico Rules Annotated (NMRA) reads:

Rule 23113. Providing court information to sekpresented litigants.

A. Self-represented litigant, court staff; defined. For purposes of this rule, a self
represented litigant is any person who appears, or is contemplating an appearance, in any
court in this state without attorney representation and court staff includes all judicial branch
employees except judgessttiement facilitators, and mediators.

B. Permitted information. When communicating with a seképresented litigant, court
staff are permitted to:

(1) encourage the seaképresented litigant to obtain legal advice from a licensed New
Mexico attaney without recommending a specific attorney;

(2) provide information about available pro bono, free ordost civil legal services, legal
aid programs and lawyer referral services without endorsing a specific service;



(3) provide informatiorabout available statutory or cowapproved forms, pleadings and
instructions without providing advice or recommendations as to any specific course of action;

(4) answer questions about what information is being requested on forms without providing
the selfrepresented litigant with the specific words to put in a form;

(5) provide, orally or in writing, definitions of legal terminology from widely accepted
legal dictionaries or other dictionaries, if available, and without advising whetherauaarti

definition is applicabletothe salfe pr esent ed | i ti gantdés situat.

(6) provide, orally or in writing, citations to constitutions, statutes, administrative rules or
regulations, court rules and case law, but are not required to searah édatiton and are

not permitted to perform legal research as defined in Subparagraph (4) of Paragraph C of this

rule or advise whether a particular provision is applicabletothe selp r e sent ed | i
situation;

(7) provide publically availabjenonsequestered information on docketed cases;

(8) provide general information about court processes, procedures and practices, including
court schedules and how to get matters scheduled;

(9) provide information about mediation, parenting cesirsourses for children of
divorcing parents and any other appropriate information approved by the courtfor self
represented litigants;

(10) provide, orally or in writing, information on local court rules and administrative
orders;

(11) provde information regarding proper courtroom conduct and decorum; and

(12) provide general information about community resources without endorsing a specific
resource.

C. Prohibited information. When communicating with a salépresented litigantourt
staff are prohibited from:

(1) providing, orally or in writing, any interpretation or application of legal terminology,
constitutional provisions, statutory provisions, administrative rules or regulations, court rules
and case law based on sffiedacts ortheself epr esent ed | i tigantds
circumstances;

(2) providing, orally or in writing, information that must be kept confidential by statute,
administrative rule or regulation, court rule, court order or case law;

(3) creding documents or filling in the blanks on forms on behalf ofsfesented
litigants;

ti
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(4) performing direct legal research by applying the law to specific facts or expressing an
opinion regarding the applicability of any constitutional provisi@t&tutes, administrative

rules or regulations, court rules, court orders or case lawtothesefr esent ed | i
particular circumstances;

(5) explaining court orders or decisions except as permitted by Subparagraph (8) of
Paragraph B of thirule;

(6) telling the selfepresented litigant what to say in court;

(7) assisting or participating in any unauthorized or inappropriate communications with a
judge on behalf of the selépresented litigant outside the presence of the otinis, pa

(8) indicating, orally or in writing, whether the sedpresented litigant should file a case in
court;

(9) predicting the outcome of a case filed in court; and

(10) indicating, orally or in writing, what the sedpresented litigarghould do or needs to
do.

D. Immunity. Despite any information provided to sedpresented litigants pursuant to

this rule, selrepresented litigants remain responsible for conducting themselves in an
appropriate manner before the court and repreggtitemselves in compliance with all
applicable constitutional and statutory provisions, administrative rules or regulations, court
rules, court orders and case law. Court staff shall be immune from suit, as provided by
statute or common law, for any imfoation provided to a setepresented litigant.

Practical Tip:
Judges and their staffs should strongly consider keeping written records of all conver
they have regarding court business. This includes telephone callspwadkors, emails,

and other contacts. The date, name of
other contact information, and a summary of the discussion can prove invaluable in
refreshing the judgeds memory i f therces

record should provide sufficient documentation.

8.2.3 Obtaining Advice about a Case

Judges may have a case with troubling or unique issues, and the judge may want to consult
with someone else about the applicable law and proper course of @etioent provisions

of the Code dmot allow probate judges to obtain advice from disinterested experts unless
the judge gives advance notice to all parties and allows the parties to participate.



If a judge seekadvicefrom adisinterested expert, the cant Code statesA jadge may

obtain thewritten [emphasis adde@ddvice of a disinterested expert on the law applicable to

a proceeding before the judge, if the judge gives advance notice to the parties of the person to

be consulted and the subject matikEthe advice to be solicited, and affords the parties a
reasonabl e opportunity to object an@lrespond
209A(2).Commentary [3]to Rule 22 0 9 s The presaiptionfagainst communications
concerning a praeding includes communications with lawyers, law teachers, and other

persons who are not participants in the proceeding, except to the limited extent permitted by

this rule. An appropriate and often desirable procedure for a court to obtain the advice of a

di sinterested expert on | egal i ssues is to i

Practical Tip:

If a probate judge wishes to consult with a lawyer, law teacher, or other disinterested
in probate law, the judg®must give advance wtien notice to the parties that comply with
Rule 22209A(2). The advice from the disinterested expert must be written, not verbal
probatgudgeshould nobtain verbal advice from a disinterested expEre new rule
with the written requiremerallowsthe partiego comment on specific issues for which
advice was obtained. This levels the playing field for all parties because they are all 1
on the same set of information

When asking anothgudge for advice, the Code does not require thaiceobe given to the
partiesseeRule 222 0 9 A( 3) . T hAjudgeunayeconsult with eosirt staffiand court

of ficials whose functions are to aid the jud
responsibilities, or with other judges, provided jige makes reasonable efforts to avoid

receiving factual information that is not part of the record and does not abrogate the
responsibility personally to de®igd e Atah ee sma tit
judge may consult with other judges pending matters, but must avas partediscussions

of a case with judges who have previously been disqualified from hearing the matter, and

with judges who have appellate jurisdiction over the matter.

8.3 Behavior at Court

The | udge 6 snpartiallypand fairly and noate tteat or appear to treat one person or
attorney more favorably than anoth&rjudge shall perform the duties of judicial office,

including administrative duties, without bjgsejudiceor harassment. Rule 203. Ajudge

shall not, in the performance of judicial duties, by words or conduct manifest bias or

prejudice, or engage in harassment, including but not limited to bias, prejudice, or

harassment based upon race, religion, color, national origin, ethnicity, ansestrgexual

orientation, gender identity, marital status, spousal affiliation, socioeconomic status, political
affiliation, age, physical or mental handicap or serious medical condition; and shall not

permit court staff, court officials, or otherssubjecd t he judgeds directi ol

Probate judges should not:



e Make offcolor or ethnic jokes.

e Engage in banter with court staff that makes anyone uncomfortable or inclined to file
a sexual harassment complaint.

¢ Delay in acting on cases thaest all legal requirements.
Allow their noncourt activities to interfere with thgudicial duties

e Drink, use illegal drugs, or nap on the job.

Practical Tip:

If a probate judge sees a magistrate judge regularly drinking at his or her desk at the
cuurthouse, what shoul d HAjudgewhao lihgareadonable T
belief that the performance of a lawyer or another judge is impaired by drugs or alcot
by a mental, emotional, or physical condition, shall take appropriate actian mhy
include a confidenti al referral to the
Alcoholics Anonymous, Narcotics Anonymous, or other support group recognized by
New Mexico Disciplinary Board or the New Megidudicial Standards Commissjdrule
21-:214A. 0

Judges who know that another judge has violated the Code also have a duty to inform the
Judicial Standards Commission in certain cases that do not involve substance abuse. This
duty is mandatory when theéolation ofthe Code raises aubstantial question regarding the
julgedbs honest y orfithaswuas pdge RuelPldbAe s s |,

Probate judges should:

e Give precedence to judicial duties over t
activities Rule 21201

e Perform their judiciabnd administrative duties competently and diligerRiyle 2%
205.

e Be available to e on cases that meet all legal requiremeRige 21207.
Be patient, dignified and courteous to everyone who contacts the court, as well as
court staff. Rule 2<208.Judyes should strive to be courteous and dvamded with
pro seapplicants and attorneys, even those who are rude or difficult.

e Disqualify himself or herself in any proc
might reasonably be questioned. Rule2A1.

A judge may make public statements in the course of official duties, may explain court

procedures, and may comment on any proceeding in which the judge is a litigant in a

personal capacity. Rule 2110D. However, probate judges should not testify before

legislative committees except in matters concerning the legal system or the administration of
justice. Matters of substantive | aw have a d
introduces a bill that adjusts probate law and asks the judge to testié/lagislature, the

judge should decline. Rule ZD2A.
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Practical Tip:

Probate judges should not delay in acting on cases. When a magistrate judge delaye
signing and filing written judgments and sentences anakgrtecommunications, the
judge was disciplined for willful misconduct in offickn re Perea S.Ct. No. 25,822 (Filed
August 17, 1999) decided prior to the 2011 recompilat@gannotations to Rule 2102.

8.4 Behavior Outside of Court

A judge is stopped by a police officarfspeeding. He or she should, (a) exclaim loudly

Agi ve me a break, | 6m a judge! o or (b) say n
providing a driverds |icense and any ot her d
answer is (b).

Rule21-103[1] clearly states that it is improper for a judge to allude to judicial status to gain
favorable treatment in encounters with traffic officials. Similarly, a judge should not seek

special treatment or discounts at restaurants, parking facilitieayather businesses. Rule

21-103 prohibits a judge from abusing the prestige of judicial office to advance the personal

or economic interests of the judge or others
spouse, passenger or friend ofthegjuel i n t he car should not fApl a

Separating judicial work from personal life should help the judge avoid trouble. Judges
should not:

e Talk about cases at home, at parties, at the gym, place of worship or anywhere else.
What happenstdhe court should stay at the court.

Use judicial letterhead for personal business.

Use their judicial status to gain preferential treatment.

Use judicial resources, such as copy and fax machines, for personal business.
Violate any criminal laws.

Practical Tip:

The prohibition against behaving with impropriety or the appearance of impropriety a
to both the professional and personal conduct of a judge. RUl@2Xommentary [7]. A
judge should expect to be the subject of public scrutiny thattrbgviewed as burdensor
if applies to other citizens. Rule 2D2, commentary [2].

Suppose a judge learns as part of a probate proceeding that the rédeeatiged decedent

made a lot of money buying and selling shares of a certain stock. Cadgkebjuy some of

that stock? If the judge acquires information of commercial or other value that is unavailable
to the public, the judge cannot use that information for personal gain or for any purpose
unrelated to his or her judicial duties. Rule315, @mmentary [1]. If the information the

judge uses to buy the stock is public information, the judge can arguably buy the stock.
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However, given the general rule to avoid the appearance of impropriety, the judge should
probably refrain from buying the stock.

8.5 Community Activity for Probate Judges

The duties of judicial of fice take precedenc
activities. Rule 22201. However, judges are members of their communities and are allowed

by the Code to take part selected activitiesSt he Code recognizes that
participation in community activities provides important benefits to both society and to

judges personally. The Code tries to balance activities that may create an appearance of
impropriety or biasad those activities that are a part of necessary and healthy public life.

Judges may participate in activities sponsored by organizations or governmental entities
concerned with the law, the legal system, or the administration of justice, and those
spon®red by or on behalf of educational, religious, charitable, fraternal, or civic
organizations not conducted for profRule 22307.Judges often are asked to participate in
activities on behalf of charitabteon-profit organizations. The Code permits sadhivities
with certain limitations, primarily relating to fuagising activities.

Judges may not be members of organizations that practice invidious discrimination.-Rule 21

306 states, AA judge shall not heslinddionse mber s h
discrimination on the basis of race, religion, color, national origin, ethnicity, ancestry, sex,

sexual orientation, gender identity, marital status, spousal affiliation, socioeconomic status,
political affiliation, age, physical ormentallthm c ap, or seri ous medi cal
judge learns that an organization to which the judge belongs engages in invidious

discrimination, the judge must resign immediately from the organization. Rtd6&1

commentary [3]. Membership in a religiouganization as a lawful exercise of freedom of

religion is not a violation of this rule, commentary [4].

Keeping in the mind the prohibition against usingphestige of the judicial office to
advance the personal or economic interests of the judglenspprobate judges may:

e Write a |l etter of recommendation to a pro
daughter, based on t h&hejudgergay dss offigi@d r s on al K
letterhead if the judge indicates that the reference is perswhilthere is no
likelihood that the use of the letterhead would reasonably be perceived as an attempt
to exert pressure kngason of the judicial office. Rule 2D3, commentary [2]. (The
cautious approach would bet to use court letterhead for thetést)

e Participate in certain activities of nqmofit organizations.

Assistin planning fundraising activities. Rule 2BO7A(1).

e Solicit contributions only from members o
21-307A(2).

e Serve as an usher or a foashger or preparer, be part of a theatrical or musical
performance with others, introduce speakers or present awards and perform similar
funcions, at funeraising eventsSuch activities are not solicitation and do not
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present an element of coercion or sdéthe prestige of judicial offic®ule 21307,
commentary [3].

e Accept reasonable compensation for extrajudicial activities permitted by the Code,
but not for performing marriage ceremonies Rule 21312.

e Acceptgifts, loans, bequests, benefits, or otimemgs of value from friends, relatives,

or other personsginlessdoingsander mi ne t he judgeds indep:
impartiality, or if the source is who has come or is likelgppear before the judge.
Rule 21313

Practical Tip:

Compensatin received from extrajudicial activities and reimbursement of expenses n
subject to annual public reporting requireme8eseRule 21315 for details.

Probate judges mayot:

e Use court premises, staff, stationery, equipment, or other resourcesvcourt
activities. Rule 24301E.
e Testify as a character witness for anyone
subpoena. Rule 2303.
e Be a member in an organization that practices invidious discrimination. RG@621
Personally or expressly sali¢inancial support during an event. Rule207A(3).
Mere attendance at the event does not violate the rule.
e Accept any remuneration, including a gratufty, performing marriage ceremonies
Rule 21312, commentary [3].

8.5.1 Exemptions for Probate Judges

Probate judges aret required at any time to comply with:

Rule 21304 (Appointments to governmental positions)
Rule 21308A (Appointments to fiduciary positions)
Rule 21309 (Service as arbitrator or mediator)

Rule 21310 (Practice of law)

Rule 21311B (Financial or business activities).

8.5.2 Examples

1. Can a probate judge serve on the board of directors of a local hogmisal@r: Yes,
if the hospital is noiprofit, no, if the hospital is private®eeRule 21307.

2. Can a probate judge serve tie board of the local food bank, a +fot-profit
organization’Answer: Yes.

3. Can a probate judge be named in a will to serve as personal representative of his or
her par e Arnswes Yes.SeeRule 2t308A.
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4. Can a probate judge speak at a fundrdwsethe Friends of the Public Library, a

8.6

501(c)(3) norprofit organizationAnswer: Yes, the judge can speak but cannot
personally solicit funds, See Rule-3Q7A(3).

Can a probate judge serve as a-iare tribal judge during the eveninghswer:

Yes, ifthe evening job does not conflict with the hours and duties required for

probate court. Rule 2312B.

Can a probate judge accept a gift card, box of candy, or other gift as thanks for
performing a marriage ceremony? Answer: No, no matter where or when the
ceremony occurs, the judge may not accept any compensation, except for reasonable
travel expenses, for performing a marriage ceremony. RuBd2Tommentary [3].

Political Activity for Probate Judges

The Code of Judicial Conduct limits politicaltiaity by judges. Some of the rules do not
apply to probate judges, but many do. In general, probate judges who are not currently
running in an election may:

Engage in political activity on behalf of the legal system, the administration of
justice, and masures to improve the law. Rule-2Q1A.
e Attend nonfund-raising political gatherings. Rule ZD1B.
Except while serving as a judge, may participate in the activities listed in Rule 21
401C(1) through (6).
e Purchase tickets and attend dinners or other-farsing events sponsored by political
organizations or candidates. Rulef11D.See alsdrule 21401, commentary [9].

Practical Tip:

A magistrate judge who all owed the usc¢e
in a local newspaper, of amdidate for reelection as mayor of a municipality violated th
Code of Judicial Condudmn re Vincent 200#NMSC-056, 143 N.M. 56, 172 P.3d 605
(decided prior to 2011 recompilatiofgeeannotations to Rule 2103 and 24401.

Although Rule 21401C(2) abut political endorsements does not apply to probate judg
Afexcept while serving as a judge, 0 t he
anyway. Doing so ensures that the probate judge maintains the appearance of even
handedness in the communiBrivate political endorsements are permitted by the Code
Rule 23401, commentary [8].

8.6.1 Probate Judges as Judicial Candidates

Judicial candidates are allowed to campaign publicly and attend or purchase tickets for
dinners or other events sponsibi®y a political organization or a candidate for public office.
Rule 42402A(3)(a)(b).
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The Code contains specific rules for political and campaign activities of judicial candidates
in public elections, mostly relating to fumdising activitiesCandidate for judicial office, in

both partisan and retention elections, shall not personally solicit or personally accept
campaign contributions from any attorney, or from any litigant in a case pending before the
candidate. Contributions from attorneys andétits shall be made only to a campaign
committee, and are subject to all the requirements of this rule. Campaign committees may
solicit contributions from attorneys. Campaign committees cannot disclose to the judge or
candidate the identity or source of dapds raised by the committee. Rule A12E.

8.6.2 Exemptions for Probate Judges

Probate judges are not currently required to comply with Rule®2C(1) through (6)
NMRA (Political activity and elections for judges who are not currently runningherea
partisan or retention electioa)cept while serving as a judgeChapter 13 contains the full
text of these rules.

8.6.3 Examples

1. Before your final fundraiser, you check vy
because you do not want to call ang who has contributed to your opponent. Can
you do this? Answer: No, judicial candidates are not allowed to discover who has
contributed to the campaign of erther the

402A(2)(a).
2. A probate judge decides to run faunty assessor. Must he or she resign to run for a
public nonjudicial office?Answer: No. Rule234 05C i mposes a fAresig

requirement on all fultime judges in New Mexico. Since probate judges are net full
time, it appears that they could run &public, noAudicial office without resigning
as probate judge.

3. Is a probate judge required to form a campaign committee in a reelection campaign?
Answer: Yes, if the judge plans to raise and spend more than $1,000, a campaign
committee must be formed @R 2:402A(1)(e). The requirements for campaign
committees set out in Rule 2D4 must also be followed.

4. An attorney who appears before you offers you a campaign contribution. Can you
accept it2Answer: No. Direct the attorney to the campaign treasurenember of
the campaign committe8eeRule 21402E.

5. The county chair of your political party calls and asks you to attend a fundraiser and
to sell tickets. Can youRnswer: You may attend. Probate judges are allowed to
Asolicit fundsrifloutéioan nadk ea ap clointti ¢ al org
but doing so is probably unwise if you wish to avoid the appearance of impropriety.
SeeRules 21401A and 23402.

8.7 Disciplinary Action Against Probate Judges

The Code of Judicial Conducts appliesall judges, both at court and outside of court. All
judges who violate the Code of Judicial Conduct are subject to disciplinary action
recommended by the Judicial Standards Commission to the New Mexico Supreme Court.
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The New Mexico Judicial Standards@mission accepts and investigates complaints about
judges from all courts in New Mexico. If the Commission finds a judge has violated the Code
of Judicial Conduct, the Commission may impose a variety of sanctions ranging from
informal reprimands; formal,yblished reprimands; suspension; or, in cases with severe
violations, removal from the bench.

The Judicial Standards Commission and the New Mexico Supreme Court have disciplined
many judges, including probate judges. In 2001 a probate judge resigneitiérbench after

the Commission found she had failed to file and pay gross receipts and income taxes, used
county facilities for personal business, and issued bad checks. In 2004 a probate judge
resigned from the bench after being found legally incompétestand trial in a DWI

incident.

I n 2012 the Supreme Court removed a probate
Standards Commission had found the judge guilty of willful misconduct by a unanimous vote

of all 10 members present following a trial goetitioned the Supreme Court for his removal

from judicial office. The Supreme Court unanimously agreed to the order of removal,

effective immediately. The judge had accepted a copy of a will in lieu of the original

document, and then issued an orden@drmal probate of the will and an appointment of a

per sonal representative. The judge falsely i
possession. He knew his order was invalid and that the personal representative lacked

authority to act in the casbut he signed the order because she was his neighbor. To correct

his mistake, he asked the clerk if she could shred all documents in the case. The commission
found that the judge violated numerous provisions of the Code of Judicial Conduct. Although

thej udgeds action was an isolated instance, t
di shonesty reflected on the judgeds characte

Summaries of judicial disciplinary actions are online at:
http://www.nmjsc.org/docs/disciplinaryactions.pdf

Probate judges should be very careful not to exceed their authority. They do not have
jurisdiction over contested probates, formal proceedings, missing persons, mirsyr

property disputes, trusts, guardianships or conservatorships and should not act on

these issuesThe best way to avoid investigation by the Judicial Standards Commission is to
follow the law and conduct oneself with integrity, honesty, and humilitjl &trees, not just

while at court. The Code of Judicial Conduct, included in full in Chapter 13, should provide
ample guidance so that judges can determine what activities are allowed and prohibited.

Practical Tip:

A judge may consult ethics advisa@gmmittees, outside counsel, or legal experts
concerning the | udge ihout givingHoticato anywn&8egeé t |
Rule 22209, commentary [7]. Judges who have questions about the Code of Judicial
Conduct should contact Judge James J. WeghNew Mexico Court of Appeals, P.O. Bc
2008, Santa Fe, NM 875@D08, (505) 82-4908.
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8.8 Unauthorized Practice of Law

There is a fine line between providing legal information and giving legal advice. Providing
information is allowed; giving legadvice is not. Be careful!

8.8.1 Providing Forms v. Filling Out Forms

Judges and their staff can answer questions about titeydorself probate forms and

procedural requirements of the court. They can explain court procedures and talk about laws
in general, but should not interpret the law for the public. They can explain the difference
between testate and intestate estates without giving legal advice angrassesipplicants

in identifying the correct packet to purchase. They can cite basicré&yarding titles to

probate and property. They can hand out copies of New Mexico laws and samples of
affidavits, which the applicant can then interpret or fill out. The judge or staff can allow a
person with questions to examine a previously filed pmbase file to see how the

paperwork is filled out. NEVER ALLOW ANYONE TO REMOVE A COURT FILE FROM
THE COURT!

These issues often arise at the county cl erk
courts.It is almost always more appropriate to answequestions in general terms and
not as they apply to specific situationd=or exampl e, It i s appropr.i

am not allowed to give you legal advice, but | can tell you that the law says that a joint

tenancy deed to a house means thatuse passes to the surviving joint tenant at the death

of the first joint tenant and should not reg
joint tenancy would pass the house to your n
am rot allowed to give you legal advice, but New Mexico law says that a bank account with

a Opayable on deathd beneficiary designati on
account owner. A financial institution will have information about how antla bank

account . o

While it is appropriate to explain basic probate law requirements and the use of
probate forms, judges and their staff cannot fill out the forms, prepare deeds, or
prepare affidavits or other documents for anyone.

Practical Tip:

Judges and their staff are often askeghtmyseapplicants and other members of the pub!
for guidance and advice. Often questions relate to real property, such as houses and
The judge and staff shoukbt give legal advice about real propertyanyone. Instead,
suggest the person seek information and guidance from a reputable attorney or title
company.
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8.8.2 Paralegals

Probate judges who have paralegals helping them with court business should be aware that
the New Mexico Supreme Coumproved a rule about using paralegals. The rule allows

court paralegals to explain forms but not to fill them out fpraseapplicant. NMRA Rule
20-103 reads:

A paralegal shall not:

A. provide legal advice;
B. represent a client in court exceptthe extent authorized by law;
C. select, explain, draft, or recommend the use of any legal document to or for

any person other than the attorney who supervises the paralegal, unless the
supervising attorney or judge, in the case of paralegals empbyytbe
courts, so directs; or

D. engage in conduct that constitutes the unauthorized practice of law;

E. contract with, or be employed by, a natural person other than an attorney to
perform paralegal services except to the extent authorized by law;

F. in connection with providing paralegal services, induce a person to make an

investment, purchase a financial product or service or enter a transaction from
which income or profit, or both, purportedly may be derived;

G. establish the fees to chargeli@nt for the services the paralegal or the
attorney performsSuch fees shall be established by the attorney who
supervises the paralegal's workis paragraph does not apply to fees charged
by a paralegal in a contract to provide paralegal servicas &btorney, law
firm, corporation, governmental agency or other entity; or

H. perform any services for a consumer except as performed under the
supervision of the attorney, law firm, corporation, government agency, or
other entity that employs or coatts with the paralegalothing in this
paragraph shall prohibit a paralegal who is employed by an attorney, law firm,
governmental agency, or other entity from providing services to a consumer
served by one of these entities if those services are elypatiesved by
statute, case law, court rule or federal or state administrative rule or
regulation.As used in this paragraph, "consumer” means a natural person,
firm, association, organization, partnership, business trust, corporation or
public entity.

8.8.3 Unauthorized Practice of Law (UPL) Statutes

Non-lawyers can prepare their own legal documentscauahot prepare legal documents for
anyone else. Updated laws have added damages recoverable by those injured, as well as civil
penalties up to $5,000at can be imposed on those who violate the unauthorized practice of
law laws.

New Mexicobs | aws about the wunauthorized pra
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Section 362-27 Practice without admission; contempt of court; foreign attorneys.

No person shall praice law in a court of this state, except a magistrate court, nor shall a
person commence, conduct or defend an action or proceeding unless he has been granted a
certificate of admission to the bar under the provisiorShaipter 36NMSA 1978. No

person not licensed as provided in that chapter shall advertise or display any matter or
writing whereby the impression may be gained that he is an attorney or counselor at law or
hold himself outs an attorney or counselor at law, and all persons violating the provisions
of that chapter shall be deemed guilty of contempt of the court in which the violation
occurred, as well as of the supreme court of the state; provided, however, that notnsg in t
section shall be construed to prohibit persons residing beyond the limits of this state,
otherwise qualified, from assisting resident counsel in participating in an action or
proceeding.

Section 362-28.1 Unauthorized practice of law; private remsdie

A. A person likely to be damaged by an unauthorized practice of law in violation of Section
36-2-27 NMSA 1978 may bring an action for an injunction against the alleged viokator
injunction shall be granted pursuant to the principles of equity and on terms that the court
considers reasonable. Proof of monetary damage or loss of profit is not required for an
injunction to be granted pursuant to this subsection.

B. A person wb suffers a loss of money or other property as a result of an unauthorized
practice of law in violation of Sectidd6-2-27 NMSA 1978 may bring an action for the

greater of actual damagesone thousand dollars ($1,000) and for the restitution of any

money or property received by the alleged violator, provided that if the court finds that the
alleged violator willfully engaged in the unauthorized practice of law, the court may award

up tothree times the actual damages or three thousand dollars ($3,000), whichever is greater.

C. A person bringing an action pursuant to Subsection A or B of this section shall, if the
person prevails, also be awarded attorney fees and costs.

D. The reliefprovided by this section is in addition to other remedies available at law or
equity.

Section 362-28.2Unauthorized practice of law; action by attorney general or bar

association.

A. Whenever the attorney general, the state bar of New Mexiadoaal bar association
authorized by the state bar of New Mexico to prosecute actions related to the unauthorized
practice of law has reason to believe that a person has engaged in the unauthorized practice
of law in violation of Sectior36-2-27 NMSA 1978 or has aided or abetted another person in
the unauthorized practice of law and the initiation of legal proceedings would be in the public
interest, the attorney general or bar assogiatiay bring an action in the name of the state
against the alleged violator. The action may be brought in the district court for the county in
which the alleged violator resides or has a principal place of business or in the district court
for a county inwhich the alleged violation took place. In an action brought pursuant to this
section, in addition to civil penalties, the attorney general or bar association may petition the
court for a temporary or permanent injunction and restitution and, if seetengparary or
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permanent injunction, the attorney general or bar association shall not be required to post
bond.

B. In lieu of filing or continuing an action pursuant to this section, the attorney general or bar
association may accept a written assuramcgsgontinuance of the unauthorized practice of
law from the alleged violator. The assurance may contain an agreement by the alleged
violator that restitution of money or property received from them in any transaction related to
the unauthorized practicll be made to all persons, provided that a person harmed by the
unauthorized practice is not required to accept restitution. If the offer of restitution is
accepted, the person accepting the restitution is barred from recovering damages from the
allegedviolator in an action based upon the same unauthorized practice.

C. In an action brought by the attorney general or bar association pursuant to this section, if
the court finds the alleged violator engaged in the unauthorized practice of law, theayurt m
impose a civil penalty not to exceed five thousand dollars ($5,000) per violation. In addition,
if the court finds that a person has aided or abetted another to engage in the unauthorized
practice of law, the court may impose a civil penalty not toekome thousand dollars

($1,000) for the first violation and a civil penalty not to exceed five thousand dollars ($5,000)
for each subsequent violation.

8.8.4 Examples of Unauthorized Practice of Law Related to Probate

Probate judges may encounter peopho are engaging in the unauthorized practice of law
in their courts. Individuals who are not attorneys but who assist others in:

preparing probate forms for an applicant

preparing a deed to real property

telling an applicant who the heirs are or givotger legal advice
drafting a will, whether or not the will is invalid

preparing a small estate or homestead affidavit

are engaging in the unauthorized practice of law.

Practical Tip:

Probate judges who are not attorneys should not give legal ashassist others in
preparing any legal documents. Probate judges who are licensed attorneys may prac
but may not give legal advice to or prepare legal documents for people who have file
in their courts.

When a nodawyer prepares legdlocuments for others without being supervised by an
attorney licensed in New Mexico, it is the "unauthorized practice of law." It is a violation in
New Mexico for a nodlawyer to prepare a will, trust, probate form, or other legal document
withoutanatoney' s hel p or supervision. New Mexi
penalties upon those who are found guilty of violating the law.
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Individuals, including personal representatives, may prepareathaiwills, living trusts,

and probate forms. If a pgegal or other notawyer prepared a will, trust, or probate form
without the supervision of an attorney licensed in New Mexico, the documents might be
valid if they were properly drafted and notarizBdt any non-lawyer who prepares legal
documents foranother person is still violating state law in doing so.

If a judge encounters a paralegal or other-laovyer individual who is practicing law

without a license and drafting legal documents without the supervision of an attorney, the
judge should notifystate Bar of New Mexico, Office of the General Counsel P.O. Box
92860, Albuquerque, NM 87198860, (505) 796050. The State Bar, with the help of the
Disciplinary Board, is tracking complaints, providing information, and developing
procedures to implemeits provisions under the UPL statute.

8.8.5 Pro Hac Vice (NonNew Mexico Attorneys)

Probate judges may encounter anaofidstate attorney who is filing a case for a client in the
probate court. For example, an attorney licensed in Texas may wish accilse in a New
Mexico probate court or district court. Practice by-aoimitted lawyers before state courts is
allowed if certain rules and procedures are followed.

A nonradmitted attorney wishing to appear in a state court is governed by RL(624

NMRA. The noradmitted attorney may appear on behalf of a party in any civil proceeding if
the attorney meets certain requirements and follows an application procedure. The pro hac
vice requirements are:

¢ The noradmitted attorney must be authorized to icedaw before the highest court
of record in any state or country;

e The nonadmitted attorney must associate with an active member, in good standing,
with the State Bar of New Mexico;

e The nonradmitted attorney must certify they will comply with applicastiatutes,
laws, procedurals rules and the rules for Professional Conduct and Discipline; and,

e The noradmitted attorney must submit to the jurisdiction of the New Mexico courts
and disciplinary board with respects to acts or omissions occurring during the
attorneyd6s admission under this rule.

Currently there is no limit on the number of times an attorney can appear under this rule, but
the attorney must apply separately for each civil action suit or proceeding in which the
attorney intends to appear. Alaote that the Rules of Professional Conduct, specifically

Rule 16505 (D) NMRA, do not allow a neadmitted attorney to establish an office or other
systematic and continuous presence in this jurisdiction for the practice of law; or hold out to
the publc or otherwise represent that the lawyer is admitted to practice law in this
jurisdiction.

The pro hac vice application procedure is a tiate@ process that is covered under Rule 24
106 NMRA and the Rule of Civil Procedure89.1 NMRA.
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1. File a Registradn Certificate with the State Bar of New Mexic®ffice of General
Counsel. The registration certificate contains contact information, case and local
counsel information and the required certifications.

2. Pay a norrefundable feé currently $250 which ikeld by the State Bar in a special
fund to support the delivery of civil legal services to the poor. Fee waiver requests
can be made in the following situations:

o certification that the attorney is employed by a governmental authority and
will be appeamng on behalf of a governmental authority;

o certification that the attorney is employed by and agency providing legal
service to indigent clients and will be appearing on behalf of an indigent
client;

o certification that the attorney is appearing on behadfroindigent client and
will be charging no fee for the appearance.

3. File an affidavit with the Court stating they are admitted to practice law and are in
good standing to practice law in another state or country and that they have complied
with Rule 24106 NMRA. The affidavit shall be files with the first paper filed in the
court or as soon as practicable after a party decides on representation by a non
admitted counsel.

Information, including copies of the rules, registration certificate and a samplavéfttan
be obtained online at www.nmbar.org or by calling the Office of General Counsel at the State
Bar of New Mexico, (505) 798050.

8.9 Safety Valves for Probate Judges
Probate judges may find the following suggestions helpful:

e Use the sample alteative forms in Chapter 4 pro seforms as templates, i.e.,
compare the submitted paperwork to the forms.

e The Code of Judicial Conduct, Rule-209A(2) allows judges to obtain the written
advice of a disinterested expert on the applicable law butgiuestvritten notice to
the parties involved.

e Section 453-305 allows judges to decline an application for any reason. The case can
still proceed as a formal probate in the district court.

e Section 453-309 allows a judge to decline an application for appeent of personal
representative for any reason. The case can still proceed as a formal probate in the
district court.

e If people complain that a judge is doing or not doing something, judges can explain
that probate courts are courts of limited jurisidic and that judges have sworn to
follow the Constitution and laws of New Mexico.
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e Judges should not allow an attorney or anyone else pressurethemto do
something that the judge knows is not wit
oriscontrarytothelaw. t i s t he judgeds responsibili
the law, and not exceed his/her jurisdiction. The judge can transfer any case for
any reason to the district court for a formal proceeding.
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CHAPTER 9

Real Property as Part of Estate

This chapter covers:
e Overview of estates with real property.
e Probates with real property in New M

e Probates with real property located outside of New Mexico, including simultaneou
probates, ancillary poeedings and proof of authority.

e Manufactured (mobile) homes as part of an estate.

¢ Flowcharts on decedents with real property as part of the estate, anfestate
decedents.

¢ Differences between proof of authority and an ancillary/dual proceeding.

9.1 Overview of Estates with Real Property

Note: Throughout this chapter, the term fAprob
also administration of estates without wills

Estates that own real property (such as land, houses, farms, ranobés,homes that have
been made into real property, leases, oil, gas, and other minerals, water rights and timber rights)
may require additional court procedures to pass clear title to the heirs or devisees.

The general rule is that change of title to @al property, including all assignments or other

instruments of transfer of royalties in the production of oil, gas or other minerals on any
landsinthisstatemu st be recorded i n t hefthedtaewhetes of f i c.
each piece of real prperty is located.

This includes real property titleab joint t@ants with right of survivorship. Upon tlleath of

one joint tenantthe property passes to surviving joint tenant{&hout a probate or court

proceeding. Joint tenancy title may appesarafi j oi nt tenants, 0 Aj oint t e
survivorship,o or Ajtwros. o Any of these is a
real property. I n cases involving a joint ten
deathshoud be evidenced by an affidavit of death
county where the property is located. The title companies that record the affidavit of death will
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often review the original death certificate and will file an affidakdwing the name of the

decedent, the location of death, the name of the spouse, if any, and the name of the informant of
the death. This recording gives notice of the death to others searching the history of the real
property that one joint tenant is desed.

Unl ess restricted by the terms of a decedent
the personal representative may use, sell, or restrict the use of a property's natural resources, such
as timber or minerals lying beneath the surf&tmyvever, natural resources, such as surface and
underground water, oil, and gas, move about without regard to property lines. Use and removal

of the rights to the natural resources is subject to state and federal regulations. The personal
representativeeahling with or passing title to such property should consult an attorney regarding

these matters.

The personal representative appointed by a district court or probate court has legal authority to

sel l real property or atlo Rerparessfeenfftoatthé edtat® st oD eietd
to the new owner(s). This deed must be signed by the personal representative in the presence of a
notary public, who then notarizes the deed. The notarization must be in the form of an
Aacknowl edg me oud.bedeliVdred to the reewd owsmdr who should record it. The

authority for the personal representative to execute this deed is found in Sec3@45

Practical Tip:
Probate judges should never assi stDeados
any other deed or legal documents!

It is the responsibility of the new owner(s) of the real property to inform the county
assessorb6s and treasurerodos offices about the

9.2 Probate Opened in Your County, withReal Property
Located in New Mexico but Outside of Your County

Section 451-404 pertains to real property outside the county of administration of the estate. It
states:

A. If real property is included in an estate and is situate in a county othehéeounty
wherein the estate is being administered, the personal representative shall, or any other
interested person may, record with the county clerk of the other county a notice of
administration setting forth:

(1) the name of the decedent;

(2) the ttle and docket number of the administration proceedings;

(3) a description of the type of administration;

(4) the court wherein instituted,;

(5) the name, address & title of the personal representativie; and

(6) a complete description of the real propaityate in such county.
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9.3 Real Property Located Outside of New Mexico

If the estate involves real property, including oil, gas and other mineral rights, located outside of
New Mexico, the personal representative of the estate may needacéparte probate in the

county in the state where the real property is located. These kinds of probates are sometimes
calledancillary proceedings.The personal representative could contact the court and/or the

county clerk's office in the state where the properlocated for more information about how to
proceed, but most often contact will need to be made with an attorney in the other state to
determine what needs to be dombe Internet can provide access to some of this information.
Researching the proceit necessary to pass real property located outside of New Mexico is
beyond the scope of the probate judgebs duty!

For instance, suppose the decedent died domiciled in New Mexico, but owned real estate, oil, gas
or other mineral rights, in Oklahoma, NewrkK, Texas, or another location outside of New

Mexico. This situation is different than when a decedent died domiciled outside of New Mexico,
but owned real estate, oil, gas or other mineral rights within New Mexico. In the first
circumstance, an ancillaproceeding would probably be required in the other state, depending

on that stateds | aw. I n the second circumstan
action in New Mexico where venue would be proper under Secti@248 (A)(2) if no other

probate had been opened in the state of domicile. However, if a probate is already opened in the
state of domicile, then filing a proof of authority, authorized by Sectie#264, and providing

the required authenticated copies of documents shouldrgveersonal representative authority

to transfer the New Mexico property. Also, it appears that reading Sectieh8C%D) and 45

3-308(C) allow dual probates in two states at the same time, which is different than an ancillary
probate. Dual probateseadiscussed in the next section.

Practical Tip:

Remember that New Mexico law now allows judges to accept certified copies of doct
from other states. The definition of authenticated copies includes certified or exempli
documents. Section 46201A(3). Other states may contain to require triple certificatior
authenticated copies of documents from the probate court for use in-hiestatie court.

9.3.1 Simultaneous (Dual) Probates in Two Different States

TheUniform Probate Code allows twagbates in two different states to proceed at the same

time under certain circumstances. If a decedent is not a resident of New Mexico, the probate
court shall delay the order of appointment of a personal representative until 30 days have elapsed
sincethedecedent 6 s d23071 Howev& ghist3day delaydddes not apply if the
personal representative appointed in the other state is also the applicant in the probate case filed
in the New Mexico court. Section 45307.See als®&ection 453-815,which addresses claims

against an estate that is being administered in more than one state.

An informal probate of a will that has been previously probated in another state or foreign
country may be granted at any time upaitten application by any ietested person, together
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with an authenticated copy of the will and of the order or statement probating it from the office
or court where it was first probateskgSection 453-303D). At least one reputable attorney has
interpreted this section to be ugecadmit a foreign will to probate in New Mexico. However,

this attorney did not think that Letters Testamentary would be issued by the New Mexico court in
this instance. Other attorneys disagree, and think that the case would proceed like a regular
probde, with the will admitted to probate, a personal representative appointed, and Letters
issued.

However, if the applicant is the domiciliary personal representative (a personal representative
appointed in the jurisdiction where the decedent was domigiltte time of his death) and the
decedent was not domiciled in New Mexico, informal appointment proceedings may be allowed.
Section 453-308(C). In this instance, Letters Testamentary or Letters of Administration would
be issued by the court.

9.3.2 Ancillary Proceedings

Ancillary proceedings angrobate proceedisgonducted in a statiher tharthe state wherg¢he
decedentesided at the time of deathncillary proceedings anesuallynecessary if the dedent
owned reapropertyin another statd=or example, suppose a decedent was domiciled in New
Mexico at the time of death, but owned real property in Colorado. A probate is filed in New
Mexico. An ancillary proceedingould be openeith Colorado to pass title to the Colorado
propertytothedecedend s heirs or devi sees.

Section 454-207 discusses ancillary proceedings in a formal proceeding. Under this section, the
district court could issue Letters to a foreign personal representative who needed power to act in
New Mexico. Probate judges do na@Me jurisdiction over formal ancillary proceedings.

Ancillary proceedings are rarely necessary because proofs of authority, discussed below, are
usually sufficient.

9.4 Proof of Authority

If an out-of-statedecedent owned real or personal property latatdNew Mexico that needs

New Mexico authority to transfer, a domiciliary foreign personal representative of a nonresident
decedent or his/her attorney can use a proof of authority, pursuant to Seeti@945The

proof of authority is documentationdi with the court that shows a person has been appointed
as personal representative by a court in another state. Requirements to use a proof of authority
are:

e Personal representative appointed in another state.
¢ Need to transfer real or personal propentiNew Mexico.

The personal representative from other state files in the court in the county where the property is
located:

e Authenticated copies of his appointment and of any bond he has given.
e A statement of the domiciliary foreign personal represemtalivs addr e s s .
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A personal representative or his/her attorney files a proof of authority with the probate or district
court. A case number is assigned and docket fee is collected, using the same procedure as any
other appointment or probate proceeding fileth the court. The documentation required for a
proof of authority is filed with the court, and the court clerk keeps the original copies, file
stamping the originals as outlined in Chapter 4, Section 4.4. Copies of documents should be
endorsediled stanped and returned to the applicant, the same as any other pleading filed with
the court.

Proof of authority does not invohapening a full probate, although the person filing the proof of
authority pays the usual court filing fee. The applicant doeseaeat to submit a death certificate
for the decedent if a court case has already been opened in another state.

No order is signed and no Letters are issued. Even if a person asks for Ltedtprepate judge
shouldNOT issue lettersTestamentary or Letterof Administrationn aproof of authority case!

Filing the proof of authority with the probate court gives a personal representative appointed in
another state the authority to act in New Mexico to transfer real property located in New Mexico.

A proof of authorityis usuallysufficient for some title companies. Ifig not sufficientauthority

for the transaction, then an ancillary proceeding can be used. Charts outlining the procedures to
use for outof-state decedents and the differences between Bfdéafthority andancillary

proceeding are at the end of this sixt of the manual

Practical Tip:
Proofs of authority could also be used to transfer oil and gas rights in New Mexico th
were owned by a nonresident decedent.

9.5 Manufactured (Mobile) Homes as Part of Estate

Some people think that manufactured (mobile) homes are real property, and in some cases they
are. Since most manufactured (mobile) homes are moveable, they are considered personal
property like automobiles and must be regetiesind licensed like motor vehicles. They

originally have license plates like motor vehicles. Unless they are permanently affixed to the
ground, manufactured (mobile) homes receive a title from the Motor Vehicles Division (MVD).

If they are permanently aked to the ground and no longer have a license, then they are real

property.

Often, if a manufactured (mobile) home is still personal property and is titled in the sole name of

the decedent, MVD will allow the personal representative to transfer titlegh a form, called
ACertificate of Transfer Wi thout Probate, 0o Fo
AAffidavit of Successor in Interest, o discuss
31201. MVD employeestaté@nsgt farwagsi awaresobhah
http://www.mvd.newmexico.gov/SiteCollectionDocuments/assets/mvd10011.pdf

for more informationSee als@ections 661-4.11, 666-10.
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9.6 Flowchart: Decedent Domiciled in New Mexico with Real
Property as Part ofthe Estate

Decedent Domicilé in New Mexico with Real Property
as Part of the Estate

|

Does any of the real property require a transfer of
title? IF NO, STOP HERE. IF YES:

!

|

|

Is the real property located in
the county of administration?
IF NO, STOP HERE. IF

Is the real property located in
another county in New
Mexico?IF NO, STOP
HERE. IF YES:

Is the real property
located in another state?
IF NO, STOP HERE. IF

YES:
}

The PR must execute a
Personal Repr
Deed transferring each piece
of property before closing the
Egdate. The deed must be
recorded with the County
Clerkbés Offic
Judges cannot tell the PR
how to prepare the deed.
People should seek legal
advice if they require
additional assistance.

|

A certified copy of the
PR Deednay be
included in the court file
for reference pynoses,
but it is not required.

YES:
|

The PR will need to record a
Notice of Probate
Administration (see 43-404)
withthe@ unty Cl e
in any other county where
property is locatedludges
can tell the PR what
information the statute
requires, but cannot

prepare the Notice for the
PR.

The PR should seek
assistance from an attorney
licenseal to practice in the
other state to determine the
requirements for transferring
real property in that state.
Judges cannot determine
what procedure the PR
should use.

'

The PR must execute a Person
Representative
transferring each piece of
property before closing the
Estate. The deed(s) must be
recorded with
Office in that coaty. Judges
cannot tell the PR how to
prepare the deedPeople
should seek legal advice if they
require additional assistance.
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9.7 Flowchart: Out-of-State Decedent

Out-of-State Deedent

f Has a probate or administration already been opened in another state?
4&—

YES ﬁ NO
\\

IF YES, is the case in the

other state still open?
IF NO, an original probate or administration
IF YES, there are three options: proceeding can be opened in any county in New
Mexico where property ahe decedent is located g
v the time of decR20EAR))0 s
+—| Option #2: Concurrent However, remember the thrgear rule discussed ir|
Option #1: Proof of proceedings in 2 states Chapter 4.
Authority (see 45- (see 483-303(D) and
204). If the title 45-3-308(C)).
company accepts
this, stop here; if at,
go to Option #2. Option #3: Formal IF NO, a New Mexico case can be opened in any
Ancillary Proceeding |« county in New Mexico where property is located.
(see 4%4-207). || there is a Willan authenticated* copy of the
probated will and order should be entered into th
Seethdi What are the Diffe proceeding in New Mexico (see-85303(D)).

of Authority and an Ancillary or Dual
P r o c e ectart fogntore information on these
proceedings.

Theprobate court cannot tell the applicant/personal
representative which optido use. Thegpersonmay
need to obtain legal advice

*Authentication in New Mexico means certified or exemplified. New Mexico courts can accept certified
copies of court documents from other states. In states other than New Mexico, authentication may require
a triple certification used to prove the asitlicity of a document so that it can be used as evidSeee.

Chapter 10 for instructions for authenticating documents required by another state.
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9.8 Table: Differences Between Proof of Authority and Ancillary
or Dual Proceeding

WHAT ARE THE DIFFERENC ES BETWEEN A PROOF OF
AUTHORITY AND AN ANCILLARY OR DUAL PROCEEDING?

Key Questions

Proof of Authority

Ancillary or Dual Proceeding

WHERE s it filed?

Filed in each county where
property is located.

Filed in any county where
property is located.

WHEN is it filed?

Filed while original domiciliary
probate is open.

Filed while original domiciliary
probate or administration is ope|

Domiciliary foreign personal

Usually foreign PR but could be

filing fee is paidand a case
number is assigned

WHO files it? representative files the Proof off someone else if proper consent
Authority. provided.
No probate or administration | Probate or administration

IS A CASE OPENED? proceeding occurs but the cour| proceeding is open.

WHAT DOCUMENTS need
to be filed?

Proof of Authority with a
statement including domiciliary
foreign person
addressqeed5-4-204).

Pleadings filed are the same as
a New Mexico resident, with
some modifications to language
on thepro seprobate forms.

WHAT DOCUMENTATION
is required?

Authenticated copies of any
bond given and appointment
documents are attached to Pro
of Authority (seed5-4-204).

Authenticated copies of
appointment documents are
submitted with Application for
Appointment.

ARE LETTERS ISSUED?

No Letters Are Issued.

Letters are Issued.

HOW IS IT CLOSED?

No probate or administration
was opened, so no Verified
Statement is filed. The
domiciliary PR may file a copy
of any closing documents from
the domiciliary proceeding in th
other state, but this not

required.

An Ancillary Proceeding is
closed in the same manner as a
regular probate or administratior
proceeding.

The probate court cannot advise the personal representative on
which proceeding is appropriate, only the differences between them.
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CHAPTER 10

Miscellaneous Topics

This chapter covers:
e Bonds.
e Agreements among successangl disclaimer statutes.
e Family/personal property allowances and omitted spouse or children.
e Coll ection of the decedeninganddémandaforngtic
e Trusts, cremation law and wrongful death claims.
¢ Notarial acts and oaths, and powers of attorney.
e Missing heirs and unclaimed property.

e Authenticated v. certified copies with a sample form.

e Small estate affidavits and traasbf homestead affidavits.

10.1 Bonds

Generally, no bond is required of a personal representative who is appointed in an informal
proceeding. Section4%56 0 3. A decedent 6s wi ll may require t
bond to insure propexecution of his or her fiduciary duties. Someone may demand a bond.

Bonds are usually only imposed by district courts in formal proceedings involving contested or
supervised cases. However, a personal representative can file any required bond witteeither t
probate or district court. Section-85601.

Any interested person, including a creditor, with an interest in the estate in excess of $7,500 may
demand that a personal representative give bo
bond. Setton 45-3-605. The demand may be filed with either court. The personal representative

shall then post a bond. If he or she does not want to do so, then the personal representative must
petition thedistrict court to determine the bond requirement. Secti6+8-605.

Terms and conditions of bonds are spelled out in Sectic3605H.
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10.2 Agreements Among Successors

Despite the principle that the intent of the testator isgdortant, New Mexico law allows
successors to the estateafree among themsels to alter the interests, shares or amounts to
which they are entitled under the will of the decedent, or under the lantesthite successipn
subject to the rights of creditors and taxing authorities, competent succégdbaftected must
sign a witten contract to alter their shares. While the law does not require it, a copy of this
agreement should be filed in the court file. Otherwise, problems could arise later if a dispute
occurred over the distribution of the property. Sectioi348.2.

Thisagreement is not used very often. One example might be if one child of decedent provided
care during the decedentodos I|ifetime and the o
give the caretaker child more than the law allowed. All of the @mnldould decide what

percentages each of them were to receive and all could sign a written agreement outlining the
percentages. This agreement might also be used when a personal representative of the estate,

with the consent of all other heirs or deviseb=eds the real property to himself/herself, perhaps
after buying out the other heirsd or devisees
future challenges.

Theprobatgudgecamot draft this agreement for tiaccessorutcanonly accepttias part of

a probate filing. The judge shld not helgpeoplemodify theinitial probateapplication formgo

refer to an agreemertiiring a reputable lawyer to hetipaft the agreementould be the best
approachFurther,judges shouldot adviepeopetodi sr egar d a.Atjuegearat or 6 s |
staff mighthand out copies of Section-8512withoutgiving a legal opinion or advice.

Remember that théudicial Standards Commissidisciplines judges for not following the law,

including the unauthorizkpractice of law, so be very careful to avoid giving legal advice to

people.

10.3 Disclaimer Statutes

Disclaimer means the refusal to accept an interest in or power over property. Se@ion 45
1102C.Disclaimers are used when someone who is suppose@to ei ve decedent 6s |
not want it (for tax or other reasonB)jsclaimers must comply with federal Internal Revenue

Code requirements and New Mexicod6s Uniform Di
45-2-1101 through 42-1116.

A discldmer must be in a writing or other record, declare the disclaimer, describe the interest or
power disclaimed, be signed by the person making the disclaimer, and be delivered or filed in the
manner provided in Section 1252-1112NMSA 1978] of the Uniform Disclaimer of Property
Interests Act. "Record” means information that is inscribed on a tangible medium or that is

stored in an electronic or other medium and is retrievable in paldeiform.Section 452-

1105C. The person making the disclaimer cannot use or benefit from the disclaimed property.

The delivery or filing provisions of-22New Mexi
1112. Disclaimers are not something a prolpadge should be involved in, other than referring
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people to New Mexi Pep@eswhalaresnaking a quadifred déstlaantenfdr e s .
tax purposes must also comply with the requirements of the Internal Revenue Code, which

may contain time limits for making a disclaimer. This topic is outside the scope of the

manual.

It is possible that someone could open a case in probate or district court for the sole purpose of
filing a disclaimer. The docket fee would still be paid and the case would be abaketat

were a regular probate case. No further filings relating to the disclaimer appear to be required.
The probate court can require an original death certificate as part of the disclaimer paperwork.

10.4 Family/Personal Property Allowances

New Mexico law contains two sections that reserve a certain amount of money, called
Aal |l owances, 0 from the estate for spouses and

New Mexico law allows damily allowanceof$ 30, 000 of decedewingbs est a

spouse(Section 452-4 0 2 ) . I f decedent has nomimmuandvi vi ng S|
dependent childrershare the $30,000 in equal shares. This family allowance is exempt from and
has priority over all claims against the estate, includingctedbr s é c¢c | ai ms. Even i

debts, creditors cannot touch this $30,000, if the decedent left a spouse and/or minor and
dependent children. The family allowance is in addition to any inheritance that passes to the
spouse and minor/dependent chelarunless a will states otherwigelult children are not
entitled to the family allowance.

New Mexico also allows a $15,0Q8ersonal property allowancef or decedent &8s sur
spouse(Section 452-403). Items of household furniture, automobiles, appks and personal
effects worth $15,000 can satisfy this all owa
real and personal, such as cash or other assets of the estate, can be used to satisfy this allowance

i f decedent 6s p wartlsE5000. If dededert bas Bo sarviving spouge, then
decedentés (1) children named in a will, (2
are decedent6s intestate heirs share the $1
from a will are not eligible for a portion of the $15,000. This personal property allowance is
exempt from and has priority over all claims against the estate, except for the family allowance.
This means that the spouse or children have priority over creditéhe $15,000. This personal
property allowance is in addition to any inheritance that passes to the spouse and children, unless
a will or other governing instrument states otherwise. Minor, dependent, and adult children are

all entitled to share thegpsonal property allowance, if there is no surviving spouse. They do not
each receive $15,000, but instead split $15,000 among however many recipients there are.

)
5,

The family and personal property allowances apply whether or not a will existdhe

allowances may also apply in the case of a legal separation, although deciding this issue is
outside the scope of the probate judgebs powe
separated, but no legal action has occurred, the allowances would apply.
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Practical Tip:

The recipients of the allowances do not have to file a claim to receive the allowances
the personal representativeds job, anc
paid to the proper recipients, if arsgeSection 453-703D. Judges and staff can give
people copies of the laws governing allowances, but should not advise people on wh

entitled to receive the allowances.

A New Mexico caseln re the Estate of Jewell30 N.M. 93 (Ct. App. 2001), interprets these
allowarces, to be absolute, and to supersede any contrary intentions expressed in the will of the
decedent; they can only be overridden by expressed written waiver signed by the surviving

spouse. Thdewellcase ruled that the surviving spouse is absolutelyleshtid the allowances

even if the decedent's will expresses contrary intentions. Thus, a spouse cannot, through

language in a will, unilaterally disinherit the other spouse from receiving the allowances.

Another New Mexico cas®ell v. Estate of Belll43 N.M. 716 (Ct. App. 2008), ruled in part

that a decedentds surviving spouse was

ent it

ot her transfers of property and even though m
rather than probatd he case implies that a trust can be invaded to pay statutory allowances.
Section46A5-505A(3) of New Mexicob6s Uniform Trust C

is subject to claims for the statutory allowances.

If a spouse voluntarily agrees initing, before or after marriage, to waive his or her right to the
allowances, they could be waived. One may still state in one's will that the surviving spouse may

not receive more than the family and personal property allowances.

The assets of decedangirobate estate may be insufficient to pay the allowances. If so,

beneficiaries of "payable on death" accounts, property passing through a "transfer on death”
deed, and possibly "transfer on death" stock and security accounts can be compelled to return

those assets to pay the allowances.

If a decedent's gross estate were worth less than $45,000, the allowances received by the
surviving spouse or children would only be the amount in the estate. Creditors would be out of
luck, and a shortut, called a sumary administration, could be used to close the estate. Sections

45-3-1203, 1204.

A 2012 New Mexico case ruled that the family and personal property allowances can only be

claimed by a surviving spousé tthe survivingspouse does not claim the allowandeiring

his/her lifetime, thallowanceglo not transfer to his/her heiSeeDuran v. Vigil 2012NMCA-

121 (Ct.App. 2012). The case can be read at
http://www.nmcompcomm.us/nmcases/NMCA/2012/1224.pdf

Important Note:

The family and personal progg allowances only apply to the estates of decedents wk
are domiciled in New Mexico. The rights to allowances forajtgtate decedents are

determined by the | aws of t #Rd0ldeceden
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10.5 Omitted Spouse and Children

Sections 452-301and48-3 02 di scuss the entitlements of de
may have been omitted from decedentds will. I
after the testator executed his will, the surviving spousetifleshto receive an intestate share

unless that share is devised to a child of the testator born before the marriage. This provision

gives greater rights to children from another marriage than to new spouses. However, spouses

and minor children are stiéintitled to the family allowance, and spouses and children are entitled

to the personal property allowance.

The law also contains provisions about omitting children lafter a will is made. The law is

silent about omitting children botyefore the will is made. If someone intends to omit a child

born before the will was made, that omission does not have to be in writing. However, having a
written omission in a will or trust can prevent lawsuits later on.

Children born or adopteafter awillismademappe ent i tl ed to a portion

unl ess the wil/| is clear about the testator s
encounter wills that contain a statement, il
underthiswil 6 Chil d A is stil/l entitled to notice ¢

The New Mexico cas&ell v. Estate of BgIROOBNMCA-045, 143 N.M. 716 (Ct.App. 2008),

discusses this issue at length. The New Mexico Supreme Court originally granted certiorari on

the @se, but later quashed certiorari. This means the Court of Appeals version of the case is the
current interpretation of New Mexicobds | aw go

Practical Tip:
I f a dispute arises over o0mi tistretcous e u s
jurisdiction to resolve the dispute.

106 Col Il ecti on of Decedent 6s Fi nal f

The surviving spouse of a decedent may, witho
paycheck pursuant to Sections33301 and 48-1302.

107 Credi torsdo Claims and Demands f
Probate courts cannot accept a demand for notice unless a probate proceeding has already been
opened with our court. If a probate has not been opened, the demand must be filed in the district
court. Sectiom5-3-204.

The demand for notice must contain:
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¢ The name of the decedent.
e The nature of t he demandant 6s interest i n
e The address of the demandant or his/her attorney.

Once the court receives a demand for notice, the court is required tocopit af the demand
to the personal representative of the estate.

Once the demand for notice is filed, Ano orde
made or accepted without noticeo to the deman
does not invalidate any order granted in such a hearing or any filing, but the person granted the
order or making such a filing may be held liable for any damages to the demandant.

While the statute does not appear to require the court to provide tipése toothe demandant, it
is good practice for the court to do so.

Who Pays for Copies7Probate courts have a duty to be consistent in their policy regarding fees

for copies (courts canbd6t charge one sgalrson fo
people requesting the records to pay for them. SectighIBauthorizes specific fees for clerks

of probate courts. However, there are some prohibitions against charging other governmental
entities for copies. In general see the Inspection ofi®Racords Act, Section 120-1, et. seq.,

which is discussed in more detail in Chapter 6.

What are Courts Required to Giveto the Public? Since court files are public records, courts

are required to provide anyone copies of anything they want frofilebelf the demand relates

to specific filings, they may not care about everything filed. Often, someone demanding copies
of records wants things like the inventory. Since inventories often are not filed with the probate
court, the court can tell the gen requesting this information to contact the personal
representative or his/her attorney.

Creditorsdo ClAlitmsoegmeirtalilsy.not the judgeds | c
representatives in properly performing their duties, it is important to studiyinderstand the
statutes govVver nSeagenealpeaiang 48+83&l dhroegh 45-846s .
Creditords claims can be debts incurred befor
bills, medical bills, funeral expenses, taxag] anore qualify as debts. Creditors are the persons

or institutions to whom decedentds debts are
estate. For c¢claims arising befyeartmmeperiodtecedent 0
make claimsSection 453-803A(1).

Section 453-801 requires personal representatives, within three months of their appointment, to
give written notice to known and reasonably ascertainable creditors. The creditor has two months
to present a claim, either to the pmral representative or to the court. SectiofB40D4(A). The
personal representative has sixty days to act on the claim, allowing or disallowing it. Section 45
3-806(A). If the personal representative does not respond to a claim against the estate

within sixty days, the claim is deemed allowed.
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Important Note:

Under the Inspection of Public Records Act, Sectiof2-BE, if the probate court receive
a request for records that belong to another court (i.e., district court), the probate col
an afirmative responsibility to forward the request to the proper custodian, if known,
notify the requestor, or if the court is unable to determine the proper custodian, to in
the requestor.

For example, the probate court may receive a claim aghmsistate of a decedent, but |
case has been filed in the probate court for that decedent. The court should return tt
creditordés claim to the creditor with
(x date). o Or, i f atthe dainpshoolt lze filed in@mw axisting dist
court case, the probate court should forward the claim to the district court clerk. The
staff may want to check the district court case lookup site before returning a claim. T
case lookup functiois athttps://caselookup.nmcourts.gov/caselookup/app

Probate courts cannot hold evidentiary h
representative disallows a creditoroés cl
district caurt within sixty days after the mailing of the notice of disallowance. Sectie3805.
Some district judges will just resolve t

resolution should be placed in the probate court case file. The poohatevould then keep
jurisdiction over the rest of the case. Other district courts may order the probate court to transfer
the case to the district court. The district court would then have jurisdiction over both the

cr

edi tords cl acase. and the rest of t he

Claims must be paid by the personal representative in a certain®ed8ection 453-805.
Section453-8 03 ( A) (1) generally mandates that all cr
|l ess presented withi n deatheThus,efa probateid notopened g t h
until one year after decedent dies, creditors would be out of luck. Personal representatives need

un

t o

be aware that the court does not ma k e

earin
ai m,
he <cr

t hes

duty to check toee if there are any claims against the estate, evaluate the validity of all claims
against the estate, and to respond in a timely manner. Failure to do so is a breach of the personal

r e

presentat i vdéSsection 4581W8A. ary dut y.

Practical Tip:

New Mexico law allows creditors to receive payment not just from estate assets, but
from certain assets that passed outside of probate, such as transfer on death deeds
SeeSections 45-401(J) and Section 46B-505A(3).

Certainassetofadecedent are exempt Fdrexample Secwod i
42-105 exempts most | ife i nsur aSeeasdGqetionsdzk
10-1 through 4210-13.
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10.7.1  Estate Recovery Law in New Mexico

Federal lawrequires ®gery state to enact an estate recovery law that allows each state to recover
certain benefits paid on behalf of an individual for services rendered after the recipient reaches
age55New Mexi cobés Human Services Depaddamedhds (HS
estate if the state paid certain benefits on behalf of the decedent prior tdfdea#rson has

spent down all of his or her resources, the state could not recover anl@ng. Me xi cobs es
recovery laws are contained in Sections2271 through 272A-9.

Estate recovery rules apply to recipients who were-fifty (55) years of age or older when

medical assistance payments were made on their behalf for nursing facilities services, home and
community based services, and/or related hospithlpaescription drug services. Recovery from

a recipient's estate will be made only after the death of the recipient's surviving spouse, if any,
and only at a time that the recipient does not have surviving child(ren) who are less than twenty
one years ofige or blind or disabled.

Under the estate recovery law, after the recipient of benefits dies, the state could recover monies
paid on behalf of the individual who received benefits by filing a claim in probate, selling the

home, or liquidating other asseCertain undue hardship exceptions also eXesiv Mexico's

law allows recovery from probate estate assets. Real property that passed subject to a Transfer on
Death Deed and other property held in joint t
deat hd b enayeald beubject to estate recovery laimsan involuntary probate

HSD may be a creditor, entitled to be given notice of the probate by the personal representative
and an opportunity to fi | eHSEmightaskitoie apgoiniech st t h
personal representative. It is unlikely that HSD would have the highest priority to be appointed
personal representative, so a formal proceeding in the district court would probably need to be

filed. SeeSection 453-203E.

The probate courtdés involvement in cases with
claim from HSD in the court file is the most likely involvement the court or staff will have. The
probate judge cannot appoint HSD as personal representatideds not have highest priority

or unless all those with higher priority consent in writing. If issues arise that are outside of the

probate judgeds jurisdiction, the judge shoul
proceeding.
10.8  Trusts

The New Mexico legislature passed the Uniform Trust Code (UTC), which governs trust
documents in New Mexic&ections 46A1L-101 through 46AL1-1105. Only the district court

has jurisdiction over disputed trust matters. Probate judges can accepe jpad&s involving
pourover wills, discussed in Chapter 2, when there is no dispute. Valid pourover wills should be
admitted to probate using the same procedure as for other wills.
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The UTC contains many provisions about creating and managing a trust] as provisions
regarding trustees' duties and liabilities. The UTC refers to the person making the trust as the
"settlor."

Trusts are legal documents that set out provisions for the management of property and for the
distribution of property upon somee's death. A person (who may also be called a trustor or
grantor) creates a trust, transfers assets into the trust, and then may choose to manage the trust.

The manager of the trust is called the trustee. If the settlor serves as the initial trutdésr and
becomes incapacitated, a successor trustee manages the trust. Upon the settlor's death, assets
remaining in the trust pass to beneficiaries named in the trust document. Beneficiaries can be
spouses, children, grandchildren, pets, charities, or ettigies or people.

A revocable living trust (sometimes called an inter vivos trust) is created during one's lifetime.
Trust income and principal can be used for the settlor's benefit during the settlor's lifetime, then
passed to designated beneficiaaéier the settlor dies.

The settlor creates a written revocable living trust by signing a trust document (usually signed
once as settlor and once as trustee) in the presence of a notary public, who then notarizes the
trust document.

Once a trust is cread, the settlor or the settlor's attorney must transfer assets into the trust. Legal
title to transferred assets is held in the name of the trustee of the trust, so no probate is necessary
when the settlor dies. The trustee (who could be the settlorkab#@mst company, a friend, or

a relative) manages the trust assets for the benefit of a beneficiary or beneficiaries (who could be
the settlor during the settlor's lifetime, then the children of the settlor, etc.).

The living trust is established anddomes effective during the lifetime of the settlor. Revocable
living trusts may be amended at any time and can be terminated at any time by the settlor, as
long as the settlor is mentally competent.

The trust remains in effect when the settlor dies,thadettlor's assets are then distributed

according to the terms of the trust. If more than one settlor has created a joint trust, the surviving
settlor could change the trust unless the express provisions of the trust state otherwise. After both
settlorsdied, the trust could not be changed unless all beneficiaries consented.

Only the district courts have jurisdiction to resolve disputes involving trusts or problems with the
administration of trusts. Probate judgesd inv

1. Admitting a pourover will into probate. Usually this occurs because the settlor
neglected to transfer an asset into the name of the trustee of the trust.

2. Admitting a will that contains a testamentary trust, which becomes effective upon the
death of the t&tator.

109



Probate judges should not give legal advice about whether or not a trust is better than or
preferable to a will. Unless judges are also attorneys licensed in New Mexico, they cannot
prepare trusts or other legal documents for family membersd§;iereighbors or others.

10.9 Cremation Law

Since 1993 New Mexico has had a law that allows an individual to authorize his or her own
cremation in a will or a separate written statement either signed by the individual and notarized
or signed by the indidual and two witnesses. Funeral homes, crematories and others are
immune from liability for relying on the statement. If a person has put his or her wishes in the
proper written form, funeral homes and others cannot require next of kin to sign periiassion

the cremation. Although the law clearly states that the permission of next of kin is not required if
a valid cremation statement exists, some funeral establishments still will not honor cremation
statements. This is a clear violation of the law.

If a person does not leave written instructions, but still wishes to be cremated, the law allows a
decedent 6s next of kin to give permission. |
of kin. If a decedent has no spouse, a majority of the deced@s s ur vi vi ng adul t
sign the authorization form. | f a decedent ha
surviving siblings must sign. If a decedent has no next of kin, a close friend who is familiar with

t he dec e dmaysignpermissientfos the cremation.

f

If a decedent left no written instructions regarding the disposition of the decedent's remains, died
while serving in any branch of the United States armed forces, the United States reserve forces or
the national gua and completed a United States department of defense record of emergency
data form or its successor form, the person authorized by the decedent to determine the means of
disposition on a United States department of defense record of emergency dataaform s

determine the means of disposition, not to be limited to cremation. Sectii2A22B.

The cremation | aw appears i n t wo-l1l28-kthrougha3ns of
and Section 6B2-19, which is part of the Funeral Services Act. AlthloBection 6432-19

main statute says fiRepealed effective July 1,
the repeal date to July 1, 2018.

Practical Tip:
AlthoughNew Mexico law allows a person to leave cremation or burial instructions in
will, the reality is that often the will is not found or reviewed until after the funeral,

cremation, or burial. Having a separat
that onebds wishes are followed. ahdaper s
separate statement; in that instance, make sure the instructions are identical to avoic
problems!
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10.10 Wrongful Death Claims

On occasion a probate judge will receive a probate case asking for the appointment of a personal
represerdtive for the sole purpose of bringing a wrongful death action on behalf of a decedent.
Judges should be aware that the term fApersona
Act is different than a fAper s ommaPlobate€plde.esent at
Further, the law provides that wrongful death proceeds are not part of the probate estate.

Section 412-3 of the Wrongful Death Act provides:

Every action mentioned in Section-211 NMSA 1978 shall be brought by and in the

name of the grsonal representative of the deceased person, and the jury in every such
action may give such damages, compensatory and exemplary, as they deem fair and just,
taking into consideration the pecuniary injury resulting from the death to the surviving
party entitled to the judgment, or any interest in the judgment, recovered in such action
and also having regard to the mitigating or aggravating circumstances attending the
wrongful act, neglect or default. The proceeds of any judgment obtained in any such
action shall not be liable for any debt of the deceased; provided the decedent has left a
spouse, child, father, mother, brother, sister or child or children of the deceased child, as
defined in the New Mexico Probate Code [Chapter 45 NMSA 1978], but shall be
distributed as follows:

A. if there is a surviving spouse and no child, then to the spouse;

B. if there is a surviving spouse and a child or grandchild, theihalhé&o the surviving
spouse and the remaining emalf to the children and grandchiér, the grandchildren

taking by right of representation;

C. ifthere is no husband or wife, but a child or grandchild, then to such child and
grandchild by right of representation;

D. if the deceased is a minor, childless and unmarried, then fiatliee and mother

who shall have an equal interest in the judgment, or if either of them is dead, then to the
survivor;

E. if there is no father, mother, husband, wife, child or grandchild, then to a surviving
brother or sister if there are any; and

F. if there is no kindred as named in Subsections A through E of this section, then the
proceeds of the judgment shall be disposed of in the manner authorized by law for the
disposition of the personal property of deceased persons.

The casén the Mater of the Estate dbumlerl33 N.M. 319 (Ct. App.2002) has caused further
confusion on this issu&umlers t a tinevisw of dur holding that appointment as the personal
representative of Kirsten's estfppointed in a probate proceedingheither neessary nor

sufficient authority for Appellants to serve as Sectiof24lpersonal representatives in

prosecuting an action for her wrongful death, we conclude that this appeal is moot to the extent it
seeks review of the district court's order appoinkather as personal representative of Kirsten's
estate 0

Some attorneys ignore tisimlercase and continue to seek appointment of a personal
representative in the probate court. Others ask the district court to appoint a personal

1011



representative as parttbfe wrongful death action. Wrongful death cases are filed in the district
court ascivil cases, ngprobatecases. In that instance, a party can ask for a personal
representative to be appointed for the purpose of bringing a wrongful death action.

The batitom line is that there is no provision in the Uniform Probate Code for a limited

appointment of a personal representativePersonal representatives appointed under the

Uniform Probate Code in either the probate or district court must meet all of thes tugive

notice, prepare inventories, notify creditors, etc. even if their sole desire is to conduct discovery

of medical records for a possible wrongful death action. If an attorney insists that a probate judge
can appoint a personal representativén\Wihited powers to handle only a wrongful death claim,

ask that attorney to provide the section of t
onel

10.11 Notarial Acts and Oaths

Initial probate applications, acceptances to serve asranmapresentative, and the verified
closing statements must be sigmedhe presence of a notary pubMills may also be
notarized, although this is not required.

Probate judges may also administer odfeealso Section 1413-3, which allows clerksf the

probate courts to administer oaths. Probate judges are occasionally asked to administer an oath to
a personal representative who has opened a probate in another state but lives in New Mexico.
The judge may receive a letter and packet from a cotsideuof New Mexico. The letter may
include a ACommi ssiono or other authorizati on
per sonal representative or administrator who
stateds | aw emangl represgntative te petsdnaly gppear to take the oath of office.
But instead of requiring the personal representative to travel, for example, to Pennsylvania, the
Pennsylvania court empowers a New Mexico judge to administer the oath locally. Geegud

clerk of the court, if allowed, would make an appointment with the personal representative to
appear at the probate court to take the oath.

The other court will usually provide the probate judge with instructions on returning the

paperwork to thatourt. Thecourt, not the personal representative, must return the completed

oath, including court seal, to the enftstate court. Follow the instructions in the cover letter
carefully. Before administering ntThejudgeat h, che
should keep a copy of the oath paperwork for his or her records.

Probate judges or probate clerks should not notarize or administer oaths for probate cases filed in
their court, because this would be considered a conflict of interest. 4tiltbe Uniform Law

on Notarial Acts allows a judge, clerk or deputy clerk of any court of this state to perform

notarial acts, caution and restraint should be exercised when using the court seal. For additional
guidance about notarial acts within New MexiseeSections 1412A-1 through 1412A-26 and

Section 1414-3. The definitions contained in Section12A-2 are particularly helpful. For

judges with limited access to the multiple volumes of New Mexico Statutes Annotated (NMSA),
remember that all New Meco statutes and rules are available online for free at:
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http://www.nmonesource.com/nmpublic/gateway.dll/?f=templates&fn=defaulChitk in
upper | efttatcwotrene,r Rwl 6&s, Const. o to drop down

The most important job of a notary public is to verify that the person signing the document is

who they claim to be and personally signed the document in the notary's presence. The person
signs the document,émotary signs the notarial certificate, and then the notary either seals an
impression on the document or stamps it with a rubber stamp approved by the Secretary of State.
From a practical standpoint, an inked rubber stamp photocopies much more easlpdiah
impression (but is much harder to identify as an original docum&uine office supply stores

have round ink stamps that notaries (or the court) can apply over a seal to make seal show up in a
photocopy.

A person whas not personally known tilve notary publienust providesatisfactory evidence of
identityy such as a dr i ver.dts alsoithe motary'®respansibiitytb er pho't
decide whether a person is signing willingly and seems competent to sign.

To make sure that notaripsr oper Iy perform t heir d&t0,000s, New
surety bondor all notariesSection 1412A-9. A person may not become a notary until an oath

of office and the bond have been provided and the secretary of state approves the oattl.and bo
Notaries should never notarize a document that was not signed in their presence. Under the law,
those who violate this requirement can be convicted and fined up to $1,000, or imprisoned for up

to six months, or both.

In New Mexico notaries may perforthe following notarial acts:

Acknowledgments.

Oaths and affirmations.

Jurats (defined in Section A2A-2(F).
Copy certifications

Other acts allowed by law.

New Mexico notaries maot perform marriages.
Notaries public shall:

Be New Mexicaresidents

Be eighteen or older.

Read and write English.

Have no felony convictions

Not have had a notary public commission revoked during the past five years.

The law governing notaries contains detailed provisions about their duties and obligations.
Although the law does not require it, keeping a journal of all notarial acts, along with the date,
title of the document, and names of the people whose signatures were notarized is wise.
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The law also sets fees that notaries can chargetary can charge a maximuee of $5.00 for

each acknowledgment, oath, or jurat. If a notary charges more than $5.00 per seal or stamp, the
notary isprobably uaware of the laws that regulate fees. Some notaries charge no fee, especially
if they work at businesses that provide fne¢ary services to customers.

The Secretary of State oversees notary appointments, which expire after four years. The
application feas $20.Information about notaries &vailableon t he Secr et ary of
websiteat http://www.sos.state.nnslBusiness_Services/Notary_Division.aspar more

information or to obtain a pamphlet about notary requirements, call the Secretary @fsState

office at 505827-3600 (Santa Fe) doll-free at 1800-477-3632

The laws governing notaries can be foundeadti®ns 1412A-1 through 26. Laws about

acknowledgments and oaths are found at Sectiofis314through 25. The Uniform Law on
Notarial Acts is found at Sections-14-1 through 11.

10.12 Missing Heirs and Unclaimed Property

Sometimes an attorney oengonal representative searches diligently for an heir or devisee and is
unable to locate them. For example, suppose a decedent has five children, one of whom cannot

be found. Many people think that thesshardher f o

of the estate. They are incorrect.

Section453-914 of New Mexicobs Uni form Probate Code

cannot be found, the personal representative shall distribute the share of the missing person to his
conservator, iiny. Otherwise, the personal representative shall sell the share of the missing
person and distribute the proceeds to the state treasurer as prescribed by the Uniform Unclaimed
Property Act [UUPA] . O

If a court has not declared a missing person dead oirgpd a conservator for him or her, then
UUPA applies. UUPAonly covers intangible property, such as bank accounts, stocks, insurance
policies, and annuities, and intangible property that may be contained within a safe deposit box.
UUPA does not allow thstate to accept real property, guns not found in safe deposit boxes,
vehicles, animals, boats and other objects. The contents of safe deposit boxes are sorted to
dispose of valueless objects, and the more valuable objects may later be auctioned ateticonver
to cash.

New Mexi c o 06 gevanaexepartmennis changdd with receiving and managing
unclaimed property. Property is presumed abandoned if it is unclaimed for a certain amount of
time. These time periods vary from one to fifteen years deperuat the type of property. For
example, the time period for:

Utility deposits, one year

Certain IRAs, three years.

CDs and stocks, five years, in general.

Travelerbés checks, fifteen years after
Money orders, seven years after issuance.
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e Contentsf safe deposit box, five years after expiration of rental period of box.

The holder of abandoned property must prepare reports and publish notices about the abandoned
property. After the specified time periods have elapsed, the holder of the propstiyayu

deliver or arrange the payment or delivery of unclaimed property to the taxation and revenue
department.

Upon payment or delivery of property, the state assumes custody and responsibility for the
safekeeping of the property. Taxation and revenust meposit the funds as set out in the law,
reserving a certain amount for claims and keeping records of the property received.

If a person finds out that the state is holding their property, the person can file a claim with the
taxation and revenue depa ment . Once the department verifie
to the property, the department will allow the claim and must pay it within 30 days.

UUPA does not specifically address inheritances, but does address amounts distributable from
trustsor custodial funds. Since the probate code
UUPA, that is the route to take unless a conservator has been appointed for the missing person.

People may wonder why the probate code directs a missing redigents har e t o be hel
conservator or the state instead of being dis
be that if the | aw all owed other heirs to spl
i nf ormati on a breabotts tagaip & largepshabesof the lesatether is that the

state is the only entity that has the ability to preserve the property for the heir indefinitely

without cost to the estate ortheh&@m t r ust i ng t he mi ssinggncyer sono:
ensures that the share will be available if the person is ever located.

A court proceeding is wusually not necessary t
Revenue Department, Unclaimed Property Division, which oversees UUPA, may release

uncl ai med property to a claimant who uses the
Or the division may accept a small estate affidavit (discussed below) to claim property on behalf

of a decedent if the claimant provides substantive entitlemémhds under applicable heirship

| aws and a copy of the ownerdés death certific
personal representative has discovered some unclaimed property when searching for other assets
of the estate, In this circumstantiee small estate affidavit may be accepted on aloasase

basis. The Department usually requires that its own administrative claims procedure be used if

the claim is the only substantial asset of the estate, or if it appears that a probate hasrseen op

to fend runo the Departmentds claim procedure

The Unclaimed Property Division generally accepts what a claimant would provide to the
probate court to claim the money or other property under UUPA. The division looks for a
documented chain of titldf. there is a will, a copy of the will should be provided. If there is no

will, the division follows the intestacy laws in effect in the appropriate jurisdiction at the time of
death as much as possible. The claimant should provide an affidavit thaghieekorows of no

later wills or codicils. The claimant must also show why he or she has priority to claim the
unclaimed property of the decedent. If the distribution is made on a generational basis, i.e., a will
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leaves to John Doe | and then John Doegd diter the decedent, but before getting a

distribution, the claimant should expect to describe who would take. For example, a claimant
could state, fAJohn Doe | was not married, was
children, Rebecca, Michadlpmmy, Gilbert and Grace and to my knowledge, no others. | am
Rebecca. o

The claimant must prove his or her identity, including official birth certificates if possible. The

longer it has been since the property is unclaimed, the more difficult it maypb®/ta right to
claim the property. New Mexicobs Uncl ai med Pr
proof it requires and the supporting affidavit to account for the circumstances of each case.

As described above, the division will generally boa probate proceeding if it appears that the
unclaimed property is ancillary to the ongoing probate. For example, sometimes a personal
representative, as part of a probate, will <ch
and find some. If thatppears to be the case, the division will generally go along with processing

the claim through the probate proceeding. If the single or most substantial asset is unclaimed
property, the division will require the personal representative to go throughthedivon 6 s o wn
administrativeprocess to make sure the correct people receive the unclaimed property and to

help prevent fraud. The Department will require complete compliance with its administrative

claims procedure if the probate appears to be openedessaims t o avoi d t he Dep.
required process.

Accordingly, the division does not honor claims made by personal representatives in their

capacity years after the fact. The reason for this is that afifieér is often behind the claim

and attempting o charge a finderodés fee agai-imdet t he ot
contract. The division may be willing to deal with a single family representative, who undertakes

to distribute claim forms to other claimants and to process the claim ali bebther relatives.

For more information on UUPA or to search for names of people for whom the state is holding
unclaimed property, vishttp://ec3.state.nm.us/ucp/r mi Ssi ngmoney. com. New
andRRvenue Departmentoés Uncl ai med Property Diuvi
827-0762 or stephanie.dennis@state.nm.us.

Practical Tip:
Probate judges may encounter possible heirs to unclaimed property held by the state
Mexi co. fshHeiwhof icchdaer'rge a f ee may have

unclaimed property. It is permissible for the judge to give the heir contact information
stateds Uncl ai med Property Division s¢
pay a fee for services that are free.

10.12.1 Federal Letter Forwarding Services

Al t hough it is not a probate judgebés job to h
know about the process. | f s o mehe internahR&venua per s
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Service and Social Security Administration can forward notice of an inheritance to the recipient
at the last address on record.

The Social Security Administration (SSA) or Internal Revenue Service (IRS) will not give
someone&ds awuddrhout his or her permission. But
serviceo that can be used to attempt to conta
ago to successfully locate two missing heirs.

These agencies will help in limdecircumstances that do not interfere with their regular

business. The requestor must give a good reason to forward the letter, such as a death or serious
illness in the missing person's immediate family, or a large amount of money that is due the
missingperson.

SSA does not charge to forward letters with a humanitarian purpose. SSA charges a non
refundable $35 fee to cover costs when the letter is informing the missing person about money or
property due him or her.

SSA reviews each letter that theyi@rd to ensure that it will not embarrass the missing person
if read by a third party. Letters sent for forwarding should be in a plain, unstamped, unsealed
envelope that only shows the missing person's name.

SSA needs the missing person's social secawityber or identifying information to help find
the SSA number. Identifying information would include the person's date and place of birth, the
father's name, and the mother's full birth name.

Requests to SSA must be in writing. Include the missing persame and identifying
information; the reason for wanting to contact the missing person; the last time the person was
seen; and information about other attempts to contact the person.

Mail requests to Social Security Administration Letter Forwardin@, Box 33022, Baltimore,
MD 212963 0 2 2 . For questions about SSAf@esnurhbert t er f c
1-800-772-1213 or visit the website attp://www.socialsecurity.gov/foia/html/Itrfwding.htm

The IRS will help employers, state agas;icommercial locator services, individuals, attorneys,
estate administrators, or others who directly control assets to try to locate a missing person, while
safeguarding the privacy rights of the taxpayer who is sought.

The | RS-6awaldiagtPtogam helps individuals who have the social security numbers of
the person they wish to contact, but whose address or whereabouts currently are unknown to the
inquirer.

For humanitarian purposes, which include financial entitlement, the IRS will seareltsitsse

for a recent address and forward the inquirer's letter to the missing person. Like the SSA, the IRS
needs a good reason to cooperate, such as a matter of life and death and entitlements to assets.
The IRS will not help locate a party to pendingghtion, for service of process, or for

genealogical searches.
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IRS employees may screen letters submitted for forwarding to make sure they meet one of its
purposes. The IRS may also charge a fee for its letter forwarding service, but does not charge for
all searches.

For confidentiality reasons, the SSA or IRS will not inform the inquirer about the results of any
searches. Letters intended for individuals for whom the IRS has no current records and letters
forwarded by IRS and then returned as undeliverate destroyed without informing the

inquirer of the action taken.

Requests for letter forwarding assistance from the IRS should be directed to the Disclosure
Scanning Unit in Chamblee, GA, at the following address:

Internal Revenue Service
Disclosue Scanning Operatioh
Stop 93A

Chamblee GA 30341

The Disclosure Scanning Unit will handle these requests as its workload permits. There is no
charge for this service, except for high volume requests. Revenue Proceduh 2@tRains
details and is\ailable online ahttp://www.irs.gov/irb/201237 _IRB/ar06.html

10.13 Powers of Attorney

A financial power of attorney allows tmeaker, called therincipal, to appoint an agent (also
called an "attorney in fact") to make business decisionth@m r i n cbehalfPrircipalsmust
be mentally competent to create a power of attorR@gancial powes of attorneyshould be
signed in theoresence of a notary public, who then notarizes the docuhtealth care powers
of attorney authorize an agentrtiake personal and health care decisions on behalf of a
principal.

New Mexico law does not requitke agent to be a New Mexico resideAppoining a
trustworthyagent is vital, however.

A power of attorney may become effective immediately or it cannig" into action only ithe
principalbecomsincapacitated. To remain in effect if the principal becomes incapacitated, a
power of attorney must contain specific language of "durability."

New Mexico has a "do it yourself" power of attorney form, bahgnattorneys use their own
form. New Mexico law generally recognizes powers of attorney made in other States.
financial institutions will not honor a power of attorney; some prefer that the person use the
i nst i t-4ndusepawérsfattomey forrBhowing the power of attorney &bank,
stockbroker, insurance company, or other company b#fe@gent must use the power of
attorney could prevent problems later.
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Usually powers of attorney do not need to be recorded. If, however, the ageneysaseh of
attorney to handle real estate transactions, the power of attorney must be recorded in the office of
the county clerk where the real estate is located.

The Internal Revenue Service (IRS) prefers its own power of attorney Form 2848 forR&xes. |
Forms are available free by callingB00-829-3676. The Social Security Administration requires
a representative payee to be appointed to handle benefit payments.

All powers of attorney end at the principal 0s
bank accounts or other assets of decedent afterdeathh e decedent 6s wi | | or
intestate succession would control the dispos

of attorney.

Probate judges usually will encounter powerattdrney only in the context of consents. If an

heir or other person who has priority to serve as personal representative of an estate is unable to
serve due to incapacity, the agent can sign a consent on behalf of the incapacitated person.
Including a cop of the power of attorney in the probate court file will show that the agent had
authority to sign on behalf of the heir or devisee.

New Mexicobs Uniform Power of -5B101throughe4d$oB-Act i s
403. A statutory form for a femcial power of attorney is included in SectiorR55301. New

Mexi cobs Uniform Health Car e -mAelthiosghIBnAs Act i s
stat ut or y Optional AdvdneeHeallha rie Di rect i ve o i-BA4i ncl ude

10.14 Authenticated v. Certified Copies

Authentication in New Mexico means certified or exemplified, Sectiorl4%01(A)(3). Copies
certified by a court to be true and correct a
current law. In some states, howe\euthenticated copies are not the same as certified copies. For
example, a court from another state may require an authenticated copy of a will from a case filed in
the probate court. In that other state, authentication may require a triple certifiCatlgrihe

county clerk and court, not attorneys or members of the public, can attest that documents are
authenticated copies.

Practical Tip:

Although New Mexico probate courts can accept certified copies as authenticated co
(certification and autntication now appear to be the same thing for purposes of the
Uniform Probate Code), owif-state courts may require authenticated copies of docum
from the probate court file. If an cof-state court requests authenticated copies, the pr
judge may need to call the outf-state court to ask what formality is required. Because
another state may require something more than certified copies, sample authenticati
forms are included below.
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For authenticated copies issued by the probate courtptimeycclerk first certifies that the copies
attached are true and correct copies of the documents on file with the court. The probate judge then
certifies that the county clerk has the authority to act in his/her capacity. The county clerk then
certifies hat the probate judge has the authority to act in his/her capacity. Some states call this an
Exemplification or Exemplified Copy. A sample authentication form follows.

SAMPLE AUTHENTICATION FORM

STATE OF NEW MEXICO)

)Ss.
COUNTY OF )
l, , County Clerk ai@ffiexo Clerk of the
Probate Court of the State of New Mexico, within and for the County of , do

hereby certify the following to be a true, correct and complete cofgseft name and # of Estate

and list of pleadings attached (or state that it is a complete copy of the file startind dattuinent

filed onxx date and ending with last document, filed crdate

as the same remains on file and of record in my said office.
IN WITNESS WHEREOF, | have set my hand and affixed the seal of said Court this
day of , 20

Signature of County Clerk

(Affix seal here)

UNITED STATES OFAMERICA
STATE OF NEW MEXICO
COUNTY OF

l, , Judge of the Probate Court of the State of New

Mexico, within and for the County of , do hereby certify that
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(insert name ofdlinty Clerk) , whose name is subscribed to the foregoing

Certificate of Attestation, now is, and was at the time of the signing and sealing of the same, the
County Clerk and EXOfficio Clerk of the Probate Court of the State of New Mexico, witmd for
the County of , and keeper of the seal and records thereof, duly elected,

commissioned and qualified to office; that full fagthd credit are anof right ought to be given to
(his/her)official acts as such, in all Courts B&cord in the United States and elsewhere, and that
(his/her)attestation is in due form of law and by the proper officer.

IN WITNESS WHEREOF, | have set my and affixed the seal of said Cofuntsatt name of
City), in said County of and State of New Mexicohis _ day of

20

(affix seal here)

Signature ofludge of the Probate Court of
the State of New Mexico within and for
the County of

UNITED STATES OF AMERICA
STATE OF NEW MEXICO
COUNTY OF

I, (insert name ofounty derk), County Clerk and ExXfficio Clerk of the Probate Court of the State
of New Mexico, within and for the County of , do hereby certify th@nsert

name of probataidge) whose name is subscribed to the foregoing Certificate of Attestation, now is,

and was at the timef signing and sealing the same, Judge of the Probate Court of the State of New
Mexico, withinand for the County of , and was duly elected, commissioned
and qualified to office; that full faith and credit are and of a right ought to be given hisAilef)
official acts as such, in all Courts of Record in the United Stateslsewlhere, and thghis/her)
attestation is in due form of law and by the proper officer.

IN TESTIMONY WHEREOF, | have hereunto set my hamtlaffixed the seal of said Court
at(insertname of City) in said County of andatdtew Mexico,
this__ day of , 20
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(Affix seal here)

Signature of

Courttyerk

Certified copiesmay also be requested from the probate court. A party might requesifiact
copy of a will, application, order or any other document in the court file. Each individual
document requires a separate certification, while one authentication could apply to the entire
contents of a court file. The statutory authority for the cot 6 s
Section 451-305(A), Records and Certified Copies, which reads:

sSuance

of certi

A. The clerk of the district court and the clerk of the probate court shall each keep a
record for each decedent, protected person or trust involvery idceument that may be

fi

ed

with the clerkos

respecti ve
and applications, demands for notices or bonds and orders by the respective court, and

court

responses relating thereto, and shall establish andaimea system for indexing, filing

or recording which is sufficient to enable users of the records to obtain adequate
information. Upon payment of the fees required by law, the clerk shall issue certified
copies of any probated wills, letters issueddospnal representatives or any other record
or paper filed or recorded. Certificates relating to probated wills shall indicate whether
the decedent was domiciled in New Mexico and whether the probate was formal or
informal. Such certificates shall also icate the names and addresses of any known
heirs. Certificates relating to letters shall show the date of appointment.

The certification stamp for Letters looks something like this:

l, , County Clerk of
County, New Mexico, hereby

certify that the foregoing is a true, correct and full
copy of the instrument herewith set out and
remaining in full force and effect, as ap pears of
record in my office.

Dated this day of , 20

(Signature or name stamp of County Clerk)
County Clerk

By: (original signature of Deputy Clerk)
Deputy Clerk

10.15 Small Estate Affidavits

Estates consisting@fer s on a l
Personal

of

property val
Property

ued

at

$50, 000
A-8-1201chiad\AEB-12020 Somefinan@al t i

institutions will not accept the affidavit; then, it may be easier for the persipetoa probate.
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The affidavit cannot be used to transfer title to real property The requirements for the
affidavit (under Section 48-1201) are that:

e The value of the entire (probate) estate, less liens and encumbrances, does not exceed
$50,000.00.

e It has been more than 30 days since the person has died.
No probate is filed or pending in any jurisdiction.

e The person submitting the affidavit is the person entitled to transfer of the asset.

All successors entitled to the property must sign the affidavin the presence of a notary

public. The person or entity that transfers the property based on the affidavit is released from

liability as if they had dealt with a duly appointed personal representative of the sstate;

Sections 48-1201 and 1202. Judgean give a copy of these laws to people to give to the
financi al institution holding the decedent 0s
persuading the institution to honor the affidavit. If an institution refuses to accept the affidavit,
theper son entitled to be the decedentds persona
district court asking to be appointed or file another proceeding to claim the preeedgction

45-3-1202.

This affidavit cannot be used if a probate daae been opened in any court. If a case is already
open, the personal representative would use the Letters Testamentary or Letters of
Admini stration to claim and pass the decedent

The Motor VehiclesDivien has its own version of this forr
Transfer without Probate.o A sample MVD affid

http://www.mvd.newmexico.gov/SiteCollectionDocuments/assets/mvd10011.pdf

(See the next page for a sample affidavit form).
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10.15.1 Sample Affidavit Form

STATE OF NEW MEXICO )
) SS.
COUNTY OF )

AFFIDAVIT OF SUCCESSOR IN INTEREST TO
(Name of Decedent)

, the affiant herein, having been duly states,

upon oath:

1. The affiant(s) is/are the successor(s) of (name of decedent),
deceased.

2. The value of the entire estate of the decedent, wherever located, less liens and
encumbrances, does not exceed $50,000.

3. Thirty dayshave elapsed since the death of the deced

4. No application or petition for the appointment of a personal representative is pending
or has been granted in any jurisdiction.

5. Pursuant to NMSA Section 451201 (2012 Cum. Supp.), the affiant@s,
successor(s) of the decedent, is/are entitled to the payment of any sums of money due and owing
to the decedent, to the delivery of all tangible personal property belonging to the decedent and in
the possession of another, and to the delivery of dhumgnts evidencing a debt, obligation,
stock or chose in action belonging to the decedent.

DATED: , 20

AFFIANT*

*Each affiant should sign on a separate line and and also sign a separate ackmogviedge
below.

, Affiant, being first duly sworn, states on oath that all
of the representations in this affidavit are true as far as affiant knows or is informed, and that
such affidavit is true, accurate and complete tdo#st of affiant's knowledge and belief.

AFFIANT*

SUBSCRIBED AND SWORN TO before me this day of , 20
by , Affiant.

NOTARY PUBLIC
My Commission Expires:

10-24



10.16 Transfer of Homestead Affidavits

Sometimes a home acquired during the marriage as community property was titled only in
decedent 6s name (rather than both spouses®d6 na
Ahusbawidf e,n@d and n o tNormaly ifithisevérenthe cdse, thasorviveng o

spouse would open a court probate proceeding to transfer the home into his or her name. But

when only a community home needs to be probated, New Mexico has a spetiat Eiows

the surviving spouse complete an "affidavit of transfer of title to homestead."

When a husband and wife own a homestead as community property and when either the husband
or wife dies intestate or dies testate and by the husband's or wifedewidlés the husband's or

wife's interest in the homestead to the surviving spouse, the homestead passes to the survivor and
no probate padministration is necessary. Section35205. Instead the law allows the transfer

of title to the homestead to tearviving spouse by an affidavit. The affidavit must be signed by

the surviving spouse in the presence of a notary public.

Section 453-1205 provides this shortcut transfer of title to the community homestead to the

surviving spouse when no probate pratieg is required for any other property or assets. This
means that all of decedentod6s other assets mus
tenancy, payable on death (POD) accounts, transfer on death (TOD) accounts, or named
beneficiaries on accots Only title to the community homestead needs to pass to the surviving
spouse.

If no court proceeding is required for other assetstramsfer of homestead affidavit may be
used. f there is no will or if the deceased spouse's will leaves the hothe surviving spouse,
the home transfetsy using the affidavit instead afcourt proceedingrhis affidavit cannot be
used to transfer title to real property other than the marital home.The affidavitmust be
recorded in the county clerk's office whehe property is located and must be accompanied by
the original will of the decedent, if any, and a copy of the deed to the homestead. A surviving
spouse must wait at leask monthsafter the death of the spouse to use this affidavit, which
must also inalde statements about the payment of debts and tax.

To use this affidavit:

e the home must be community property;

¢ the value of the home for property tax purposes cannot ex&86¢0$0; and

¢ the home involved must be the principal place of residence otttezldnt or surviving
spouse.

e at least six months must have elapsed since the death of the decedent spouse.

The affidavit must contain particular language, such as:
¢ the surviving spouse and deceased spouse were married at the time of death and owned

the lFome as community property;
e except for the home, no probate of the decedent's estate is necessary;
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e no one has applied to be personal representative or started a probate proceeding in any
court;

¢ all funeral expenses and other debts have been paid; and

e no federal or state taxes are due.

Additional languageoutlined in Section 43-1205,must beincludedas well

If these requirements are met, clear legal title to the home passes to the surviving spouse without
a probate. To complete the transfer of titihes surviving spouseecords the affidavit, deed, and
originalwill, if any, in the office of the county clerk in the county where the home is locatad. If
person isunsure about how to prepare and record this affidéngt; shoulchire an attorneyor

assisance

This affidavit helps only husbands and wives who do not have a joint tenancy deed to their
community home. If the marital home were the separate property of one spouse, this affidavit
could not be used.

Also, the current version of the lawfaoies "homestead” as the principal place of residence of the
decedent or surviving spouse or the last principal place of residence if neither the decedent nor
the surviving spouse is residing in that residence because of iliness or incapacitation and that
consists of one or more dwellings together with appurtenant structures, the land underlying both
the dwellings and the appurtenant structures and a quantity of land reasonably necessary for
parking and other uses that facilitates the use of the dwellmba@purtenant structures, and
provided the full value of this property as assessed for property taxation purposes does not
exceed five hundred thousand dollars ($500,000).

(See the next page for a sample affidavit form).
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10.16.1  Sample Affidavit Form

AFFIDAVIT OF TRANSFER OF HOMESTEAD TO SURVIVING SPOUSE

PURSUANT TO NMSA SECTION 41205 (2012 Cum. Supp.)

The undersigned, , (name of surviving
spouse, hereinafter "affiant") being first duly sworn, deposésays that:

1.

2.

Six months have elapsed since the death of (name of deceased
spouse, hereinafter "decedent") as shown on the death certificate.

At the time of death of the decedent, affiant and decedent were married and owned the
homestead described as:

(insert legal description of home here)

as community property.

A copy of the deed with the legal description of the homestead is attached hereto.

But for the homestead, the decedent's estate is not subject to ars/ judibate

proceedings in district court or probate court.

No application or petition for appointment of a personal representative or for admittance
of a will to probate is pending or has been granted in any jurisdiction.

Funeral expenses, expensétast iliness, and all unsecured debts of the decedent have
been paid.

The affiant is the surviving spouse of the decedent and is entitled to title to the homestead
by intestate succession or by devise (if devised under a valid last will of deckdent, t
original will is attached to the affidavit).

No other person has a right to the interest of the decedent in the described property.

No federal or state tax is due on the decedent's estate.

The property was the homestead of decedent and adBas¢fined in Section 451205,

NMSA 1978, and the full value of the property as assessed for property taxation purposes
does not exceed five hundred thousand dollars ($500,000).

The affiant affirms that all statements in the affidavit are true andatand further
acknowledges that any false statement herein may subject affiant to penalties relating to perjury
or subornation of perjury.

Dated:

Affiant (Print Name Here, Sign drine Above)
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ACKNOWLEDGEMENT

STATE OF NEW MEXICO )
)Ss.
COUNTY OF )
This instrument was subscribed, sworn to and acknowledged before me this day of
, 20 , by , Affiant.

NOTARY PUBLIC

My commission expires:

10.17 Outof-State Personal Representative Shortcut

It is possible that a New Mexico financial institution will not accept Letters Testamentary or Letters
of Administration issuedota personal representative appointed in another state. An affidavit from
the personal representative may work instead.

Section 44-201 allows payment of debt and deliverypefsonal property to a domiciliary foreign
personal representative without lbedministration in limited circumstances. This is similar to the
small estate affidavit, but instead of being used by the successors to claim personal property, it is
used by a personal representative for a decedent domiciled in another state, butpensdmad

property in New Mexico. This statute may apply if a personal representative has been appointed in
another state.

At any time after the expiration of sixty days from the death of a nonresident decedent, any person
indebted to the estate of thenmesident decedent or having possession or control of personal
property, or of an instrument evidencing a debt, obligation, stock or chose in action belonging to the
estate of the nonresident decedent, may pay the debt, deliver the personal proferipstnument
evidencing the debt, obligation, stock or chose in action, to the domiciliary foreign personal
representative of the nonresident decedent upon being presented with proof of his appointment and
an affidavit made by or on behalf of the repréagve stating:

A. the date of the death of the nonresident decedent;
B. that no local administration, or application or petition therefor, is pending in this state; and
C. that the domiciliary foreign personal representative is entdlpdyment or delivery.

The affidavit containing the above information would be presented to the party holding the personal
property. If the institution holding the personal property or instrument of the nonresident decedent
releases the property, thdretpersonal representative would not need to file a probate proceeding in
New Mexico.Probate judges should not be involved in preparing an affidavit for a foreign

personal representative, butmay hand outa copy of the statute as general information about

this procedure.
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CHAPTER 11

Weddings Performed by
Probate Judges

This chapter covers:
¢ \Who may perform weddings.

e Marriage license requirement.
¢ Limits on fees for performing weddings.
e Wedding ceremony.

e Certain restrictions or prohibitions on magés.

11.1 Who May Perform Weddings
The following people may perform weddings:

e Any ordained clergy.
e Authorized representatives of a federally recognized Indian tribe.

¢ New Mexico judges, justices, and magistrates, including probate jusigeSection
40-1-2.

Practical Tip:
Probate judges may perform weddings within their county only.

11.2 Marriage License Required
The following conditions apply for marriage licenses:

e The bride and groomust present the probate judge with a properly sealadiage
license issued by the county clerk prior to the ceremony. Secti@l40

e The marriage license need not be from the county where the wedding takes place; it
can be from any county. Section-2€10.
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e Once the license is issued it remains valid uh&lmarriage is performed.

e The county clerk charges a $25.00 fee for each marriage license issued. Settion 40
11(E).

e Currently, there are no health requirements or blood tests required to obtain a
marriage license in New Mexico.

Practical Tip:

IN20® t he New Mexico county <clerksdé aff
l i censes. Coun tcyrreatlyissue knarriagediderisesty i [soth paitieslare
personally preserb obtain the licensdexceptions, with additional requirents, may
appl for military personnel and very ill applican&slthough incarcerated individuals hayv
a right to marry, obtaining a license may be more difficult under this policy. Contact ti
county clerk for details or with questions.

TheMarriage L icenseis on one side of the document, and it authorizes the judge to perform the

marriage ceremony. The county clerk (or the m
the names of the bride and groom and their city/state of residence omithiagé License. It is

the county clerkdéds responsibility to verify t
then fills out the AWITNESS my hand and seal 0

bride and groom must present this Mage License to the judge prior to the ceremony. Marriage
licenses do not expire.

On the reverse side of the license isikteriage Certificate . Except for the recording

|l anguage, it is the judgebds | ob dingthefdayl] | out a
month and year of the ceremony, <city/state wh
title, names and city/state of the bride and groom (this is the same information from the Marriage
License on the reverse side). After the cereyrtbe bride, groom, two witnesses and judge sign

the certificate. The ARecorded this
county clerkds office, which then records the
county clerk carssue certified copies of the marriage certificate in case the newlyweds need to
provide proof of a name change or wedding to social security, employers, insurance companies,

and others.

Practical Tip:

There is no requirement that the bride take thenasie of the groom. It is a personal
choice to be made by the couple. The judge should inform the bride that she needs t;
the marriage certificate with the name she wants to be known by. If she wants to cha
last name to that of the groom, sfeuld sign her new name on the marriage certificate

11.3 New limits on Fees for Performing Weddings
The following rules apply to wedding fees:

11-2



When performing a wedding on county property
county rules prohibit the judge from taking additional compensation for weddings other than the
judgeds usual salary.

Under the current Code of Judicial Conduct, a judge cannot even accept a box of candy or gift

card for performing a wedding ceremony. No matter wlegrwhen the wedding is performed,
judges may not accept Aany remuneration, incl
ceremony. Rule 2B12, commentary [3].

For weddings performed outside of the building and duringregalar work hours, such as
weekends, effective January 1, 2012, probate judgesotaharge a fee for performing
weddings. The Code of Judicial Conduct, Rule322, states:

21-312. Compensation for extrajudicial activities.

A. A judge may accept reasonable compensation foajexdicial activities permitted by this

Code or other law unless such acceptance would appear to a reasonable person to undermine the
judge's independence, integrity, or impartialjfiyhis section does NOT apply to weddings; see
commentary [3] below.]

B. Conflicting compensated activities. A judge shall not hold any other paid position, judicial or
otherwise, that conflicts with the hours and duties the judge is required to perform for every
judicial position. A judge shall devote the number of hours thedquired by any judicial

position held. In no event shall other paid employment or compensable activity hours be
performed simultaneously.

Committee commentary.

[1] A judge is permitted to accept honoraria, stipends, fees, wages, salaries, rayattileer
compensation for speaking, teaching, writing, and other extrajudicial activities, provided the
compensation is reasonable and commensurate with the task performed. The judge should be
mindful, however, that judicial duties must take precedenee ather activities. See Rule-21

201 NMRA.

[2] Compensation derived from extrajudicial activities may be subject to public reporting. See
Rule 21315 NMRA.

[3] No judge may receive any remuneration, including a gratuity, for performing a

marriage ceremory. For reasonable travel expenses, see Rule-214 NMRA.

Rule 21314, Reimbursement of expenses and waivers of fees and charges, states:

A. Unless otherwise prohibited by Rules&11 and 24313A NMRA or other law, a judge

may accept reimbursementrdcessary and reasonable expenses for travel, food, lodging, or

other incidental expenses, or a waiver or partial waiver of fees or charges for registration, tuition,
and similar items, from sources other than th
charges are associated with the judgebs part.i
Code.

B. Reimbursement of expenses for necessary travel, food, lodging, or other incidental expenses
shall be limited to the actual costs reasonaiturred by the judge and, when appropriate to the
occasi on, by the judgebds spouse, domestic par
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C. Ajudge who accepts reimbursement of expenses or waivers or partial waivers of fees or
charges on behal f of setdomesticpadngreor guest shal gublichiu d ge 6 s
report such acceptance as required by RU8IELNMRA.

Practical Tip:

Judges should carefully read the current Code of Judicial Conduct, including the com
commentary after each rule, to make suegrtbonduct does not violate any of the rules.
Chapter 13 contains the complete text
responsibility to know and follow the Code to avoid disciplinary action by the Judicial
Standards Commission.

11.4 Ceremony
The following guidelines apply to the wedding ceremony:

e Two competent witnesses, in addition to the probate judge, are redieed.
generally Sections 44-1 through 461-20.

e There is no established language for a marriage ceremony, betrémeony should
include the agreement to marry. Marriages can be performed in English or in Spanish
(or other language); some judges note on the Marriage Certificate if a wedding was
performed in Spanish (or other language) for the benefit of the couple.

e Itis the duty of the probate judge to certify the marriages to the county clerk within
ninety (90) days from the date of the marriage. Certifying the marriage means filling
out the Marriage Certificate discussed above and presenting it to the countfglerk.
law the county clerk must record the license t he county c¢cl erkds r
county that issued the licenseSection 401-15. Often the couple does this
themselves, but be sure and tell them that recording the certificate is required and that
theyshould have the license recorded before they leave the building. If the wedding is
performed offsite, the judge can take the license to the clerk for recording and then
call the couple after the county clerk has recorded it.)

Medical tests are not curreyptlequired for issuance of marriage licenses.

e Proxy marriages are allowed in New Mex{t@. one party is oveess or
incarceratell Judges may decline to perform a proxy marriage (for example, one
party i s personall y pr etslepmohe oacongputer video)p ar t vy
if the judge feels uncomfortable with the arrangement.

¢ New Mexico does not allow common law marriages, but if a couple has a valid
common law marriage from another state, New Mexico should honor that marriage.
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Practical Tips:
Make sure the parties have a valid marriage license before performing the marriage.

Have the witnesses be at | east eight ec
marriage laws do not require witnesses to marriages to be 18, it iblyralgood idea.

Witnesses do not have to be U.S. citizens, just anyone competent to observe the cer
and sign the marriage license. If it is important to the couple, more than two witnesse
sign the |icense in thefiwdhiiadledo swiatcreess s

of the marriage certificate.

11.5 Certain Marriages Restricted or Prohibited

The following restrictions on marriage apply:

Minors between the ages of sixteen and eighteen can marry with the consent of one
parentor guardian. The consent should be acknowledged by a notary or judge.
Minors under the age of sixteen can marry only if authorized by a district judge. A
probate judgeannotauthorize the marriage of a person under age sixteen. Section
40-1-6. If the judep is in doubt about the age of the couple, he or she can ask for proof
of age.

Marriages between certain relatives are absolutely BmdSection 401-7 for list of
specific relatives.

Persons authorized to perform marriage ceremonies who vib&fgdvisions governing

Practical Tips:

Make sure that all blanks on the marriage licearseproperly filled in before the couple

| eaves. Al though it is not required, k
ceremony, and the marriage license number may be a good idea.

marriage can be tried and convicted of a misdemeanor and fined or sent to jail. Secti
1-19.
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CHAPTER 12

Glossary

This chapter provides:

e Glossary of terms used in probate court.

AAcceptance/ Accepttdanicse tohfe Anpoptoairnitzmeedn st at e me
agrees to undertake the duties of personal representative of the estate, and abide by the laws of
New Mexico.SeeProbate Form 4B.05.Judges must have a notarized Acceptance from the
applicant before thegan issue the Letters.

"Administration of an Estate" is the process of managing and settling the estate of a
deceased person. This usuatiyolves:
a) giving notice of the administration of the estate;
b) collecting the assets of an estate;
c) paying the valid dbts of an estate and expenses of administration;
d) paying any taxes owed; and
e) distributing the remainder of the estate to those who are entitled to it.

AAffidavit of Suwc'SmwltEstate Affidavit’ Is a swern, actatized
statement, creadepursuant t&ection 453-1201, which is used to collect assets of a small estate
($50,000 or less), without going through the probate process. @owoabogadapress.coamd
click on the | irmkamploaffidafit egal f or mso f o

"Affidavit of Surviving Spouse" is a sworn, notarized statement created pursuant to
Section 453-1205, and is used to transfer title of a marital home that is community property, but
is held as sole property or as tenants in comraoa,surviving spouse without the need for a
probate. This affidavit is recorded in the county clerk's office where the property is located, and
must be accompanied by the will of the decedent, if any, and a copy of the deed to the subject
property. Also kownasd Homest ead Affidavit. o

AAnci | | ar y isPmneofdche emethods gsed to transfer ownership of property
located in New Mexico when the decedent was domiciled in another state and a probate or
administration proceeding is already open ingtag¢e where the decedent was domiciled. This
requires the filing of authenticated copies of certain documents from the original probate
proceeding along with the paperwork normally required for an informal proceedefgation
45-4-207 (formal ancillaryproceeding)See alsdProof of Authority” for another means of
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transferring ownership. If a probate was opened in a formal proceeding in the original
jurisdiction, a formal proceeding may also be required in New Mexico.

"Applicant” is the person who akes a written application to the probate court for an
informal probate of a will and/or informal appointment of a personal represenssefection
45-1-201(A)(2).

"Application" is the written request to the probate court for an informal probate or
appointment. For more informatiosgeSection 451-201(A)(2), Chapter 4 of this manual and
Probate Forms 4B01 and 4B102.

A Aut he n tmeanacergfiddoor exemplified. Section#201(A)(3). Copies
certified by a court to be true and correctare abesi ed fiaut henti catedo und
current law. Other states may have different requirements for authenticated copies, such as a
triple certification. Some states call authenticatioiédax e mp | i fi cati on" or f EX
C o p ySeeGhapter 10 for asmple authentication form.

"Beneficiary” is a person who is given a gift by a wildeSection 451-201(4)) or
another governing instrumergéeSection 456-201C.). The probate code and the forms use the
word "Devisee" when referring to a willSeeSedion 451-201(A)(11)).

"Beneficiary Designation” is a designation on an insurance policy, bank account,
transfer on death deed, etc. regarding who receives the property after death of the owner. This
designation takes precedence over any terms set awvilh Section 451-201(A)(4).

"Bond" is a financial security provided to the court by the personal representative and/or
a bonding company to ensure that the personal representative of the estate faithfully does the job
of personal representative. Aitd is usually not required in an informal proceeding. However, a
bond may be required if the will requires it, or if a person with an interest in the estate asks the
court to require it and the court orders that a bond be posted. For more inforsedeections
45-3-603 to 453-606.

ACer t i fisanattestatiom by the court clerk (or deputy clerk) that a copy of
a document is a true and correct copy of the document on file with the Court. Certified Letters
usually also state that the documentaems in full force and effect. Many financial institutions
require that a certification be "current" (i.e. within30 days of the issue date depending on the
financial institution).SeeChapter 10 for a sample certification.

"Claim" is a claim againshe estate of the decedent, including those for debts of the
decedent that arise before or after the death of the decedent, including the last medical bills and
the funeral costs. The time period during which a claim can be made against the estate can be
shortened from the statutory time limit of one year from the death of the decedent to two (2)
months after actual notice or the publication of a Notice to Creditors. Actual notice to known or
reasonably ascertainable creditors is requirgdebtep 3 of Prbate Form 4B)12 NMRA for
more informationSee alsd’robate Form 4802 NMRA, Sections 48-201(A)(7), 453-801,
45-3-802 and 483-803. Section483-8 05 addresses the priority for
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"Claimant” is the person or entity (usualllgut not always, a creditor) making a claim
against the S8eealsthimnt 6s est at e.

A Co d iisan dméndment to a will. The testator must be at least 18 (or an emancipated
minor) and of sound mind to make a codicil. To be valid, a codicil mustéeuted (signed and
witnessed) in the same manner as a Bile generallection 452-502 and Chapter 2 of this
manual.

"Creditor" is a person or entity to whom a debt is owed by the decedent. The decedent's
estate is thédebtor." Normally, a creditohas one (1) year from the death of the decedent to
file a claim against the estasgeSection 453-803(A)(1). Once a known creditor is given actual
notice of the appointment of the personal representative (Probate FeBfil§Bhe creditor has
two (2) months to file a claim against the estate (Sectior3-881(A), 453-803(A)(2)). An
unknown creditor has two months after the first publication of the Notice to Creditors, (Probate
Form 4B302 NMRA), to file a claim against the estate (Section8-881B), 453-803(A)(2)).

ADeat h Ceisadocument&at erovides corroborating evidence that the person
whose estate is being filed is actually deceased. It also provides evidence of date of death,
marital status, and ceausepobatetretmds dr®publicrécbreand t
the death certificate contains protected information, such as social security numbers, it should
not be placed in the court filé&S¢eSection 451-107; alsaseeChapter 4 of this manual.)

"Decedent” is the peson who has died and whose will is being probated or whose
intestate estate is being administered.

fiDeed is a document that conveys title to real property from one owner to ardéeer.
Chapter 9.

"Demand for Notice" is a written document filed in th@art where the probate has
been filed, or in district court of the county where the proceedings would be pending if
commenced. The document must state (1) the name of the decedent, (2) the nature of the filing
person's interest in the decedent's estate(3nthat person's address. A personal representative
filing an action in probate court is required to ask the district court clerk of that county if any
person has filed a demand for notice relating to the decedent's estate. If a demand for notice has
been filed with the district court, the personal representative is required to send a copy of
everything filed with the court, including every order the judge signs, to the person who has
demanded notice. Any interested person can also file a "demandit&"vaith the probate
courtafter an estate has been filed with the court. After such demand has been filed, no order or
filing to which the demand relates shall be made or accepted without notice as prescribed in
Section 451-401. For more informatiorsee Section 453-204.

"Descendant'i s a decedent 6s -gramdchild etc., gvithahea dc hi | d,

relationship of parent and child set out in the UPC. For more informageSgction 451-
201(9);see alsdlssue” and"Heirs,"” andChapter 4 of this nraual.
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"Devise," when used as a noun, is a gift of real property (land, ranch, house, etc.) or
personal property (other assets) given by a will. When used as a verb, "devise" means to give a
gift of real or personal property. For more informatieseeSedion 451-201(10).

"Devisee" means a person, charity, school, church, or other entity named in a will to
receive assets of an estate. Also"bameficiary. For more informationseeSection 451-
201(11).

A Di s cl iaavmiten statement where an haidevisee declines to accept an asset
of the estate. This statement must be filed with the court in certain circumstances and provided to
the personal representative of the estate. If real property is involved, the disclaimer may also
need to be filed v the county clerk’s office where the property is located. This is generally
done for tax purposes. The Uniform DisclaimePobperty Interests Act, Sections-25.101
through 452-1116, contains details.

"Distributee” is any person who receives assaetim the estate of the decedent, other
than a creditor or purchaser. For more informatsa@Section 451-201(A)(12).

i D o c kvken ased as a noun is the court's case files. When used as a verb, docketing is
the process of entering the case and subsegueadings into the court's case log.

"Docket Fee" is the thirty dollar ($30.00) fee for filing a case with the probate court.
This fee is statutory (meaning it is set by state law and cannot be changed by individual probate
judges) seeSection 347-14(A). Payment of the docket fee is required before opening the case
unless the court determines that the applicant has provided sufficient proof of Poverty and
Indigency. See Probate Forms-8B1 and 4B602.

A Do mi & pesan's usual and permaneatelof abode. Evidence of domicile
includes voter registration location, using the address as a permanent address, etc. It is the place
the person intends to return to, even if currently residing elsewhere. The death certificate usually
indicates where thdecedent was domiciled at the time of his/her death. Domicile is important
when determining the venue of the c&eeSection 453-201(A) and its annotations, as well as
Chapter 1 of this manual.

"Duties of a Personal Representative'are the tasks that personal representative is
requiredto do under the probate code, as well as any other responsibilities he/she may have to
the heirs or devisees of the estate agaciary." SeeSections 458-705 through 48-721 and
Sections 48-306 and 483-310.

"Estate" is the property of the decedent that is subject tdNthe Mexico Uniform
Probate Code, Chapter 45 NMSA 19F8r the purposes of probate, an estate generally does not
include things that pass automatically to a listed beneficiary, such as ldrasheint tenants,
life insurance proceeds, payable on death accounts or retirement benefits that have a beneficiary
designation. For more informatiosgeSection 451-201(15).This is not the same as the
taxable or gross estate, which includes all adseowned by the decedent at the time of his or
her death for purposes of calculating estate tax liability.
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AEx ParteC o mmu n i cisd probibited communication between the court and one
party without the consent of, or notice to, another party who wmeiladversely affected by the
communication. In the interest of impartiality and giving every party the right to be heard, judges
are prohibited from permitting or even considering such communications outside of the
presences of all parties concerné&kedCode of Judicial Conduct Rule 2D9 governingex
partecommunications and Chapter 8.)

AExecusomamot her term for Apersonal represe

AFamily Altsowa$®#8@p000. 00 all owance given t
(or minor or dependentddren if no spouse) that is exempt from and has priority over any
claims against the estatgeeSection 452-402 and Chapter 10 of this manual.

"Fiduciary" is a person or entity, who acts primarily for another's benefit in matters
connected with thatudy. A fiduciary is held to the highest degree of good faith in performing his
or her duties. A personal representative is a fiduckBegSection 451-201(14) for a list of who
are considered to be fiduciaries.

AFi | i nigtheHtarey Dollar ($30.000ee required for filing a case with the probate
court.See alsdDocket Fee," Section 347-14(A).

AFor mal R a cobrigptoeeéding to probate a will and/or appoint a personal
representative of an estate. Formal probates are started by filingi@nReith notice to
interested persons required to be given at least 14 days prior to the hearing before a judge for the
appointment of the personal representative. Formal probatesmiyalye filed in district court
and may include determinationsofheis p and the validity of wills
Testacyo or fAFor mal AeSeaions4sme@lnhtoogh #3-4d4 eedi ngs.

A Gr os s ikthetertite esbate of the deceased person, no matter how the assets are
titled, and includedhee total fair market value of the decedent's assets at the time of death,
without any deductions.

"Heirs" are those persons who are entitled to inherit the property of the decedent under
the laws of intestate succession. Sectiorl-€®1(A)(23). This usuly includes the surviving
spouse, children, and, if any of them are deceased, their heirs. Heirs are always entitled to notice
in probate proceedings, even if a will excludes them frdrariting, although they can decline
notice by filing a written Waiveof Notice with the court. &r information on priority among
heirs,seeSections 48-102 to 452-108.See als&€Chapter 4.

A H IAFA @s the Health Insurance Portability and Accounting Act of 1996 and addresses
the privacy of medical records. Many hospitals interpret this act to mean that that the privacy of
medi cal records extends beyond anytleharoohds dea
an estate access to a decedentodés medical reco
of the deceased person.
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AHoIl ogr apivawill eltitiely HardwritteWlocumentdated and signed by the
testator, but not signed Iiyerequired witnesse&lthough New Mexico does not recognize
holographic wills made in New Mexico, the court may accept a holographic will if it was validly
made in a state that allows theBeeChapter 2 for details.

"Homestead Affidavit" is an affidavitused to transfer title to a marital home, which is
community property, to a surviving spouse without the need for a court proceeding. For more
information,seeSection 453-1205 and Chapter 10.

Al nf or mal A 3pourtrptoceedimd t@ appoint agmnal representative
when the decedent had no valid will. Informal appointment proceedings may be filed in probate
court or district court and are started by filing an application. No notice to interested persons and
no hearings are required prior to #ygointment of the personal representativeSctions 45
3-301 through 48-311 and Chapter 4 of this Manual.

Al nf or ma l is @count praceeding to probate a will and usually includes a
request to informally appoint a personal representativa estate. Informal probates may be
filed in probate court or district court and are started by filing an application. No notice to
interested persons and no hearings are required prior to the appointment of the personal
representative. e Sections 458-301 through 453-311 and Chapter 4 of this manual.

Alnspection of Public Records Act also known as IPRA, states tleatery person has a
right to inspect public recordSectobldP-hi s st at e
through 142-9. See als&ection34-7-20

"Interested Person" includesheirs, devisees, children, spouses, creditors, beneficiaries
and any others having a property right in or claim against a trust estate or the estate of a
decedent, a minor protected person or an incapacpiatsdn Creditors and the state, in certain
circumstances, are interested persons. Sectidn248 (26). After the filing of the initial
application, heirs and devisees are Ainterest
proceedingsSeeSecton 453-705.

"Intestate” means having died:
(a) without a will;
(b) without a valid will; or,
(c) with an incomplete will.

"Issue"i s al | of a decedentds descendants, of
parent and child set out in the UREE a deceased person. Sectiorl4801(A)(27).

AJ ur i s dsithe authority dor a court to act on a matter. Probate courts are courts of
"limited jurisdiction," and only have the authority to act over informal probate/appointment
proceedingsSee45-1-302(C) and Chapter 1.

A L et tiseahe dodumentissued by the court, which gives the personal representative
the authority to act on behalf of the estate. Letters Testamentary are issued in a testate case;
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Letters of Administration are issued in an indstcase. There are also Letters of Special
Administration (for the appointment of a Special Administrator, Letters of Successor Personal
Representative, etc.Séeprobate forms 4806 and 4B107.)

A Mi s s i niganHeriwho@annot be located. Iffair cannot be found, the personal
representative shall distribute the share of the missing person to his conservator, if any.
Otherwise, the personal representative shall sell the share of the missing person and distribute the
proceeds to the state treesmuas prescribed by the Unclaimed Property A¢eSection 453-

914 and Chapter 10.)

A Mi s s i n gmeans agesonavhose whereabouts are unknown to the person's
custodian or immediate family member. Only the district court has jurisdiction ovestttes of
missing personsSgeSection 451-302).

AiINMSAO st ands for New Mexico Statutes Annot ¢
our state.

" Not ar iigthetaitestation by a notary public that a document was signed under
oath and that the psyn whose signature appears on the document is that person. Notaries in
New Mexico must be authorized by the Secretary of State to act in this capacity. To notarize is
the act of the notary verifying t Hngthe gner 0s
notaryods signat ur e SeaSedions leld-1 through 141414 fordfotlcet me nt .
information on notarial acts. Certain documents filed in a probate case must be notarized before
being accepted by the court for filing.

"Notice" or "giving notice" is a written "announcement" to persons entitled to know
what has transpired or will transpire in a case. When personal representatives comply with notice
requirements, they give interested persons information about what is happeninggisethend
protect the estate (and themselves) from claims that proper procedures were not followed.
Generally, notice should be sent to:
(@) all the heirs or devisees of an estate;
(b) persons who have or may have an interest in the estate of tliediece
(c) known creditors
(d)  anyone who asks for notice; and,
(e) anyone who has filed a demand for notice.

AOmi tted i§Horthepurpose @f the Uniform Probate Code, children who were
born or adopted after t BeeSectionds2-802 and @haptef 10bfh e t e
this manual.

AOmi t t e disBphe pwpese of the Uniform Probate Codespouse who
married the testator after the testator executed hisss@Section 452- 301 This can also apply
to a spous&ho isentitled to family and personal property allowances despite provisions in the
will to the contrary $eeannotations to updates for Section2802and Chapter 10 of this
manual
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AOpen Re c &thdisspedtiontobPublic Records ActSectiors 14-2-1 through
14-2-9. Also seeSection 347-17 through 347-21 for records that specifically pertain to probate
courts.

AOrder for I nfor mal Probate of Willis/ Appoin
the document signed by the judge making findings that theresments of the probate code
have been met, entering a will, if any, into probate and/or appointing a personal representative.
The order usually also stipulates that Letters be issued "upon qualification and acceptance."
issuance of the Letters givethe personal representative the authority to act, not the order.
A probate judge may also need to sign orders concerning other matters that arise in tBeease. (
Section 45303 and 453-308; dso seegrobate forms 4803 and 4B104.)

fiPer Capitad i esmethad of determining the distribution of the assets of an estate to
the heirsSeei ( by) Representati-8méB)bel ow and Section

fiPer Stirpe® i s one met hod of determining the di
the heirs. Irper stirpes he descendants of a deceased heir o
Seed5-2-709(C).

"Personal Property" is all property that is not land, real estate or real property. Some
examples are bank accounts, stocks, bonds, insurance policies, pensioepwking furniture
and motor vehicles.

APer sonal Propiesty #1533 owadh.c@® all owance gi \
surviving spouse (or children if no spouse) that is exempt from and has priority over any claims
against the estateSéeSection 452-403, supplement and Chapter 10 of this manual.)

"Personal Representative"is the person appointed by the court to administer the estate
of the decedent. The personal representative must give notice of his/her appointment, pay claims
of the estate, andeh distribute the estate according to the will or to the laws of intestate
succession, if there is no will. This person is sometimes calléexacutor/executrix” or
"administrator." A personal representative appointed in an informal proceeding gerteally
the authority to do almost anything the decedent could have done with his/her property during
his/her lifetime seeSection 453-715.

APer sonal Re p r eis @&dedd &rdmi the pefisenal Bepresdnéative
transferring real property to the persgnéntitled to receive it under a will or the laws of
intestate succession or to a person (or entity) that has purchased the property from the estate. The
deed must be recorded with the county clerk's office in the county where the property is located.
A certified copy of the deed may also be filed with the probate ceeeChapter 9 for
additional information.

APl e aalegaladocument filed with the court. Pleadings and papers filed in the

court include a caption or heading that identifies thie stmunty, and name of the court; the
names of the parties; and a title describing the type of paperwork being submitted.
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AiPODOmMe ans fipay ab Hseabendiiciadaesigndtion for bank accounts,
U.S. savings bonds, and other accounts. Upoaff death, the beneficiary/POD designee
should be able to receive these accounts without a probate proceeding, unless the
beneficiary/ POD designee is fimy est &tee0 or th
Section 456-201(H) and Section 46-212.

"Power of Attorney" means a writing or other record that grants authority to an agent to
act in the place of the p.rAipaweriof@ttotneytemminatesg t h e
upon the death of the person (the principal) who granted the pdwatorney. The fact that a
person had power of attorney does not give that person priority for appointment as personal
representativeSeeSections 45B-101 to 455B-403.SeeSection 455B-301 for a statutory
power of attorney form.

APracti citrhg ult ava alliiscoe nksneoowon as t he fAUnaut hot
Lawo is providing |l egal advice to someone ofr
without being an attorney licensed in New Mexico. Court personnel must be careful to make sure
they ae providingonly information and not legal advice.

iProS&i s t he Latin phrase that means acting

"Probate" technically is the court procedure by which a will is proved to be valid or
invalid. Common usage of thisrm, however, includes all matters relating to the administration
of an estate, including estates with wills and intestate estates.

"Probate Code" is the body of law within the New Mexico statutes that governs the
estates of deceased persons. The Redbade also deals with the administration of trusts and the
protection of minors and persons under disability, but probate courts do not have jurisdiction
(authority) to act in these matters. The New Mexico Probate Code is based upon the Uniform
Probate @de (UPCJ)-a national model system that is used, at least in part, in 16 states. The New
Mexico Uniform Probate Code is Section 45 (Pamphlet 67) of the New Mexico Statutes
Annotated. The current version is the 2008 Replacement Pamphlet with a 2012 Gaemulati
Supplement. Judges should always have the most current edition of the UPC, which is available
from the New Mexico Compilation Commissiddew Mexico Compilation Commission, PO
Box 15549, Santa Fe NM 892-5549,(505) 8274821

APr obat eistiapdrtaftaedaceased person's estate that is governed by the
provisions of the Uniform Probate Code. It does not generally include property held in joint
tenancy or assets with named beneficiaries, such as insurance policies, payable on death
accounts, etc.

AProof of isAacunterdatian filgd evith the court showing that a person has
been appointed by a court in another state to act on behalf of the estate of a deceased person.
Proof of authority does not involve the opening of a full probate (ajtmtlue person filing the
proof pays the usual filing fee) and does not involve the issuance of Letters. Filing the proof of
authority with the probate court gives a personal representative appointed in another state the
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authority to act in New MexicgeeSection 454-204. However, depending on the degree of
authority needed, afsncillary Proceeding may be requiredSeeChapter 9.

"Property” includes both real and personal property or any right or interest therein and
means anything that may be the subgawnership. Section 45-201(A)(40).

"Real Property” includes land, houses, farms, ranches, leases, oil, gas, mineral, water
and timber rights.

A(by) Representat on 8 t he met hod used by New Mexi cof¢
intestate distributionf the estates of deceased heirs. It involves pooling the shares of deceased
heirs on each level of heirship and dividing it into equal shares for each survivor on that level.
SeeSections 458-106 and 458-709(B) and Section 4.5.1 of Chapter 4 for moredkd
information and examples.

"Revoked or Revocation" when used with these forms refers to a will or other
document that the decedent canceled during his/her lifetime. If a will is revoked, it has no effect.
SeeSection 452-507 and Chapter 2 of thisanual for more information about revoking wills.

ASaf e De pivaseéctre sBmge@ompartment at a financial institution where
people may store their original wills and other important documents during their lifetime. For
regulations concermingackes i ng safe deposit beeSeadians®Bild er a p
(Banking Generally); Section 5§B3-109 (Saving & Loan Institutions); Section-38A-4
(Leasing of Safe Deposit Facilities) and Chapter 2 of this manual.

A S e méans a notary seal oasip, seal of the court, etc., which proves the authenticity
of a document.

"Sign" means with present intent to authenticate or adopt a record other than a will: (a)
to execute or adopt a tangible symbol; or (b) to attach to or logically associate wehdtdean
electronic symbol, sound or proceSgction 451-201(A)(46).

"Small Estate Affidavit" is the affidavit used to collect personal property of the
decedent when a court proceeding for the transfer of estate assets is not necessary and the total
value of the estate is worth less than $50,000.00. Also catfithvit of Successor in Interest
defined in detail above

ASpeci al Adisa persos who has lbeentappointed by the court to actin a
limited capacity when an appointment is needechediately. A special administrator who is
informally appointed does not have the full powers of a personal representative and cannot
distribute estate asseeeSections 4583-614 through 48-618 and Chapter 3 for further
information and sample forms.

AStat ut e o fisalaw timt deta & time Imit for starting a case. Certain civil
claims must be filed within three or four years, depending on the law that governs the claim. In
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general, probate cases must be filed no more than three years adte d e c e dbetrséged s de a't
Section 453-108 for certain exceptions to this thrgear limit).

" Successors"means persons, other than creditors, who are entitled to property of a
decedent under the decedent's will or the Uniform Probate Code. Sectie?D45A)(49).

"Successor personal representativeineans a personal representative, other than a
special administrator, who is appointed to succeed a previously appointed personal
representative. Section-45201(A)(49).

"Testate" means having a valuill. See45-2-502 and Chapter 2 for what constitutes a
valid will.

"Testator" is someone making, or who has made, a will, or someone who dies leaving a
valid will. Under New Mexico | aw, fAtestatoro
45-1-201(A)(54). Other states may call a female testatbrtae s t &eeSectian. 48-501 for
who may make a will.

A T O D I3 a Transfer on Death Deed that grants ownership rights upon the death of
grantor. TODDs, to have effectiust be recorded withthe Coynt Cl er k6s of fi ce du
gr ant or 0SeeSéctionh 456-401nf@ statutory requirements and sample form.

ATr uiss dan entity set up during a personbs |
Trust assets must be transferred into the nameedfuistee of the trust. If a trust is properly
funded, a court proceeding usually is not required upon the death of the trustor, as the trustee
holds the assets of the estate (and not the dece8eptals&ection 451-201(A)(55) and
Chapter 10.

AUnaarntihzed Pr acatliscoe konfo wina vacs withioBtia hicetséi i ng L a
providing legal advice to someone or preparing legal documents or pleadings for them without
being an attorney licensed in New Mexico. Court personnel must be careful to matkegure
provide only information and not legal adviG&eeChapter 8 for specific statutory cites and
examples.

AUNiI f or m Pr toboartpwposes id thedNew Mexico Statutes Annotated
(NMSA) (laws) governing probates, also known as Chapter 45, Pang@hlrtdges should
also be sure they have the most recent supplement to the Probate CoSeei Pr obat e Code
definition for specific information.

"Unrevoked," when used in these forms, refers to a will or other document that has not
been invalidated oranceled.

"Venue" is the place where the case should be filed. Generally, a probate is either filed
in the probate court or the district court in the county where the decedent died or, if the decedent
did not live in New Mexico, in the probate court oe tistrict court in the county where the
decedent owned property. For more informatgeeSection 453-201 and Chapter 1.
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iVer i f iiscadotmalavritten declaration made in the presence of an authorized
person, including a notary, where one sweéatbe truth of the statements made in the preceding
document.

AVeri fied Statement o fsa$wverngabementfrorRtbepr esent a
personal representative of the estate that they have completed all duties necessary to administer
the estate of dedent and that they are ready to close the estate. For specific requirggBents
Section 453-1003 and Probate Form 492.

AWeddingo is a ceremony to solemnize the contract of matrim8egSection 401-1
through 401-3 and Chapter 11 for marriageditse requirements.

"Will" is a document that provides for the distribution of the assets of a person's estate
upon deat h. New Mexicobs definition of dAwillo
holographic will. Section 43-201(A)(57). A will alsatypically designates a personal
representative and can appoint a guardian for minor children. Certain formalities must be
followed when executing the will to make sure the will is valid according to New Mexico law. A
will is sometimes referred to &sast Wi | | and TFersnbra infermations@eSection
45-2-502 and Chapter 2.

A Wi t eseasesfor purposes of the Uniform Probate Code, persons attesting to having
been present when a testator signed his/her will. An individual generally competerat to b
witness may act as a witness to a v8keSection 452-505 and Chapter 2. In New Mexico an
interested person may witness a will. The notary may also serve as one of the witnesses to a will.
There also must be two competent witnesses when judgesmperfeedding ceremony.

"Wrongful Death Act" is the section of New Mexico's statutes that governs the
procedures one must follow when filing a claim for wrongful death. In New Mexico, a personal
representative is the only one with the authority to filr@ngful death claim on behalf of the
estate of a deceased person. However, the distribution of any proceeds from the wrongful death
claim is not governed by the probate code, but by the terms of the Wrongful Deafedé\ct.

Section 412-3 and Chapter 10.
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CHAPTER 13
Code of Judicial Conduct

This chapter provides:
e Code of Judicial Conduct, with commentary.
Important notes:

e The Code is issued by the New Mexico Supreme Court and is binding on the Nev|
Mexico judiciary.

¢ Not all sections of the Codedfudi ci al Conduct apply t
provisions at the beginning of the Code (before Rul¢@1) address these limitations
A probate judge -Tiismea JAuQogret.ionui ng Par

New Mexico Code of Judicial Conduct
(effective Jan. 1, P12)

Preamble

[1] Anindependent, fair, and impgaitjudiciary is indispensable to our system of justicae
United States legal system is based upon the principle that an independent, impartial, ar
competent judiciary, composed of men and women of integrity, will interpret and apply th
that govens our society.Thus, the judiciary plays a central role in preserving the principle:
justice and the rule of lawinherent in all the rules contained in this Code are the precepts
judges, individually and collectively, must respect and horejutlicial office as a public trus
and strive to maintain and enhance confidence in the legal system.

[2] Judges should maintain the dignity of judicial office at all times and avoid both
impropriety and the appearance of ingmiety in their professional and personal liv8hey
should aspire at all times to conduct that ensures the greatest possible public confidence
independence, impatrtiality, integrity, and competence. At the same time, the Code recog
thatapdgeds participation in community act
and to the judge personallifrhe Code seeks to strike a balance between activities that ma
create an appearance of impropriety or bias and therefore affectthe publi per c e p
judicial fairness and those activities that are a part of necessary and healthy puhlieddes
often are asked to participate in activities on behalf of charitablgrusit organizations.The
Code permits such activities with tan limitations, primarily relating to funcaising activities
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A judge should always be mindful to avoid any participation that would create the appeal
impropriety or lend the prestige of judicial office to private, fuasing activities.

[3] The Code of Judicial Conduct establishes standards for the ethical carigudges and
judicial candidateslt is not intended as an exhaustive guide for the conduct of judges anc
judicial candidates, who are governed initigicial and personal conduct by general ethic:
standards as well as by the Codée Code is intended, however, to provide guidance and
judges in maintaining the highest standards of judicial and personal conduct and to provi
basis for reglating their conduct through disciplinary agencies.

[Adopted by Supreme Court Order No-8300-045, effective January 1, 2012.]

Scope

[1] The Code of Judicial Conduct consists of four canons, numbered rules under each
and comments that generally follow and explain each &t®pe anderminology sections
provide additional guidance in interpreting and applying the Céabeapplication section
establishes when the various rules apply to a judge or judicial candidate.

[2] The canons state overarching prinegpbf judicial ethics that all judges must observe.
Although a judge may be disciplined only for violating a rule, the canons provide importa
guidance in interpreting the rule¥hen a rule contains a permissive term, such as "may" «
"should,” the coduct being addressed is committed to the personal and professional disc
of the judge or candidate in question, and no disciplinary action should be taken for actic
inaction within the bounds of such discretion.

[3] Thecomments that accompany the rules serve two functiemst, they provide guidanc
regarding the purpose, meaning, and proper application of the filey.contain exemplary
material and, in some instances, provide examples of permitted or prolitniteaict.
Comments neither add to nor subtract from the binding obligations set forth in the rules.
Therefore, when a comment contains the term "must," it does not mean that the commet
binding or enforceable; it signifies that the rule in guestproperly understood, is obligatory
to the conduct at issue.

[4] Second, the comments identify aspirational goals for judgesmplement fully the

principles of this Code as articulated in the canons, judges shaultstexceed the standarc
of conduct established by the rules, holding themselves to the highest ethical standards
seeking to achieve those aspirational goals, thereby enhancing the dignity of the judicial

[5] Therules of the Code of Judicial Conduct are rules of reason that should be appliec
consistent with constitutional requirements, statutes, other court rules, and decisional lav
with due regard for all relevant circumstancése rules should not be impreted to impinge
upon the essential independence of judges in making judicial decisions.

[6] Although the black letter of the rules is binding and enforceable, it is not contempla
every transgression will result in timposition of discipline.Whether discipline should be
imposed should be determined through a reasonable and reasoned application of the rul
should depend upon factors such as the seriousness of the transgression, the extent of :
of impragper activity, whether there have been previous violations, and the effect of the i
activity upon the judicial system or otheBeeJudicial Standards Commission Rule 30 for
factors considered in recommending the imposition of discipline.
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[7] The Code is not designed or intended as a basis for civil or criminal lialhlgigher is it
intended to be the basis for litigants to seek collateral remedies against each other or to
tactical advantages in proceedingsdoefa court.

[Adopted by Supreme Court Order No-8300-045, effective January 1, 2012.]

Terminology

"Aggregate” in relation to contributions for a candidate, means not only contributions in ¢
in kind made directly to a candidateos

indirectly with the understanding that they will be used to support the election of a candic
to oppose the el ecti oBecRule2l-816NMRA.andi dat e

"Appearance of impropriety" includes conduct that would create in reasonable minds a
perception that the judge violated the Code or engaged in other conduct dwas mediversely
on the judgeds honesty, impartiality, t

"Appropriate authority " means the authority with responsibility for initiation of disciplinan
process in connection with the violatito be reportedSeeRules21-214and21-215NMRA.

"Contribution " means both financial and-kind contributions, such as goods, professional
volunteer services, advertising, and ottypes of assistance, which, if obtained by the recip
otherwise, would require a financial expenditugezeRules21-211, 21-301, 21-307, 21-313
21-401, 21-402, and21-404NMRA.

"De minimis," in thecontext of interests pertaining to disqualification of a judge, means ai
i nsignificant interest that could not r
impartiality. SeeRule21-211 NMRA.

"Domestic partner' means a person with whom another person maintains a household ai
intimate relationship, without a legally recognizedrriage. SeeRules21-211, 21-213 21-313
and21-314NMRA.

"Economic interest means ownership of more than a de minimis legal or equitaialeest.
Except for situations in which the judge participates in the management of such a legal ¢
equitable interest, or the interest could be substantially affected by the outcome of a pro«
before the judge, it does not include the following:

(1) aninterestin the individual holdings within a mutual or common investment:

(2) an interest in securities held by an educational, religious, charitable, fraternal, or ci
organizatoninwli h t he judge or the judgeds spol
as a director, an officer, an advisor, or other participant;

(3) adepositin a financial institution or deposits or proprietary interests the juage m

maintain as a member of a mutual savings association or credit union, or similar propriet
interests; or

(4) aninterestin the issuer of government securities held by the j&gRules21-103and
21-211NMRA.

"Fiduciary" includes relationships such as executor, administrator, trustee, or guédman.
Rules21-211, 21-302 and21-308 NMRA.
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"Impartial ," "impartiality ," and 'Impartially " mean absence of bias or prejudice in favor ¢
agairst, particular parties or classes of parties, as well as maintenance of an open mind i
considering issues that may come before a judgeCanons 1, 2, and 4, and Rug$s102 21-
202 21-210,21-211,21-213 21-301, 21-312 21-313 21-401, and21-402 NMRA.

"Impending matter" is a matter that is imminent or expected to occur in the near fubere.
Rules21-209, 21-210, 21-313 and21-401 NMRA.

"Improprie ty" includes conduct that violates the law, court rules, or provisions of this Co
conduct that reflects adversely on the
serve as a judgeSeeCanon 1 and Rul21l-102NMRA.

"Independencé means a judgeds freedom from in
established by l&. SeeCanons 1 and 4, and Ru2t102 21-301, 21-312 and21-402
NMRA.

"Integrity " means probity, fairness, uprightness, and soundnessaatater.SeeCanon 1 and
Rule21-102NMRA.

"Judicial candidate' means any persoincluding a sitting judge, who is seeking selection f
or retention in judicial office by election or appointmeAtperson becomes a candidate for

judicial office as soon as he or she makes a public announcement of candidacy, declare:
as a cadidate with the election or appointment authority, authorizes or, where permitted,
engages in solicitation or acceptance of contributions or support, or is nominated for elec
appointment to office SeeRules21-211, 21-400, 21-401, 21-402 21-403 and21-404NMRA.

"Knowingly," "knowledge" "known," and 'knows" means actual knowledge of the fact
questionnA personé6és knowl edge may SeeRules2i-214 Rlr e
213 21-215 21-216, 21-306, and21-401 NMRA.

"Law" encompasses court rules as well as statutes, constitutional provisions, and decisic
SeeRules21-101, 21-201, 21-202 21-206, 21-207, 21-209, 21-301, 21-304, 21-312, 21-313 21-
314, 21-315 21-401, 21-402, 21-404, and21-405NMRA.

"Member of t he c"ameadsadpouse dosnesticgpamnel, ghild, grandchild,

parent, grandparentr other relative or person with whom the candidate maintains a close
familial relationship.

"Member of t he"meanslagspodse, ddmestid phriner, child, grandchild, par
grandparent, or other relative or person witiom the judge maintains a close familial
relationship. SeeRules21-307, 21-308 21-310 and21-311NMRA.

"Member of the judgeodos f ami | yndegne éng rldticewiae
judge by bl ood or marriage, or a person
who resides i n tSeeulgs2l-@1dand24-31B8NMIRA.e ho | d .

"Nonpublic information " means information that is not available to the pubNonpublic
information may include, but is not limited to, information that is sealed by statute or coul
or impounded or communicated camera, and information offered in grand jury proceedini
presentencing reports, dependency cases, or psychiatric répeeRule 21-305 NMRA.

"Pending matter' is a matter that has commenceimatter continues to be pending throug
any appellate process until final dispositiddeeRules21-209, 21-210 21-313 21-401NMRA.

"Personally solicit' means a direct request made by a judge or a judicial candidate for fin
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support or irkind services, whether made by éittelephone, or any other means of
communication.SeeRules21-307, 21-401, and21-404NMRA.

"Political organization” means a political party or other group sponsored by or affiliated w
political party or candidate, the principal purpose of which is to further the election or
appointmat of candidates for political office-or purposes of this code, the term does not
include a judicial candi dat e 0 s21-404NWVRA.iSgen
Rules21-401and21-402

"Public election' includes primary and general elections, partisan electionspadisan
elections, and retention electionSeeRules21-402and21-404.

"Third degree of relationship" includes the following persons: gregitandparent, grandparetl
parent, uncle, aunt, brothaister, child, grandchild, gregtandchild, nephew, and niec8ee
Rule21-211 NMRA.

[Adopted by Supreme Court Order No-8300-045, effective January 1, 2012.]

Appli cation
I. APPLICABILITY OF THIS CODE

A. The provisions of this Code apply to all ftilne judges.Parts Il through IV of this sectit
identify provisions that apply to three categories of-pareé judges only while they are servir
as judges, and provisions that do not apply to-fpae judges at any timeAll other rules are
therefore applicable to patitne judges at all timesThe three categories of judicial service it
other than a fultime capacity are necessarily defined in more general terms because of tl
widely varying forms of judicial serviceCanon 4 applies to judicial candidates.

B. A judge, within the meaning of this Codecludes, but is not limitetb, all judges and
justices and all judicial candidates of the Supreme Court, Court of Appeals, district court.
magistrate court, metropolitan court, probate court, and municipal cdaytperson who serv
as a fulltime or paritime judge is a "judgeivithin the meaning of this Code.

[I.  CONTINUING PART -TIME JUDGE

A judge who serves repeatedly on a fiamte basis by election, under a continuing appointrr
or by contract

A. s not required to compl

(1) with Rules21-401C(1) through (6) NMRA Political activity and elections for judges w
are not currently running in either a partisan or retention election) except while serving a
judge; or

(2) at any time with Ruleg21-304 (Appointments to governmental positions); Z18A
(Appointments to fiduciary positions), 809 (Service as arbitrator or mediator); 210
(Practce of law), and 24311B NMRA (Financial or business activities); and

B. shall not practice law in the court on which the judge serves or in any court subject"
appellate jurisdiction of the court on which the judge selaed shall not act as a lawyer in a
proceeding in which the judge has served as a judge or in any other proceeding related 1

lll.  PERIODIC PART -TIME JUDGE
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A periodic paritime judge who serves expects to serve repeatedly on apiane basis, but
under a separate appointment or by contract for each limited period of service or for eac

A. is not required to compl

(1) with Rule21-401C(1) through (6) NMRA (Political activity and elections for judges w
are not currently running in eitha partisan or retention election) except while serving as a
judge; or

(2) at any time with Rule21-304 (Appointments to governmental positions); Z18A
(Appointments to fiduciary positions), :BD9 (Service as arbitrator or mediator); 210
(Practice of law), and 2311B NMRA (Financial or business activities); and

B. shall not practice law in the court on which the judge serves or in any court subject"
appellate jurisdiction of the court in which the judge serves, and shall not act as a lawyer
proceeding in which the judge has served jasige or in any other proceeding related theret

IV. PRO TEMPORE PART-TIME JUDGE

A pro tempore pattime judge who serves or expects to serve once or only sporadically ol
parttime basis under a septappointment or by contract for each period of service or for
case heard is not required to comply

A. except while serving as a judge, with Ru2d4s204 (External influences on judicial
conduct), an@1-302NMRA (Appearances before governmental bodies and consultation \
government officials); and RulEl-401C(1) through (6) NMRA (Political activity and electior
for judges who are not currently running in either a partisan or retention election); or

B. at any other time with Rule€kl-304 (Appointments to governmental positions); Z18A
(Appointments to fiduciary positions), D9 (Service as arbitrator orediator), 21310
(Practice of law), and 2311B NMRA (Financial or business activities).

V. TIME FOR COMPLIANCE

A person to whom this Code becomes applicable shall comply immediately with its preyvi
except that those judges to whom Ri@&s308 (Appointments to fiduciary positions) agd-
311 NMRA (Financial or business activities) apply shall comply with those rules as soon
reasonably possible, butmo event later than one year after the Code becomes applicable
judge.

[Adopted by Supreme Court Order No-8300-045, effective January 1, 2012.]

Committee commentary. 0
Applicability of This Code

[1] The rules in this Code have been formulated to address the ethical obligations of any person who
serves a judicial function and are premised upon the supposition that a uniform system of ethical
principles should apply to all those authorized to perform judicial functions.

[2] The determination of which category and, accordingly, which specific rules apply to an individual
judicial officer, depends upon the facts of the particular judicial service.

[3] Inrecent years many jurisdictions have created what are often called "problem solving" courts, in
which judges are authorized by court rules to act in nontraditional ways. For example, judges presiding in
drug courts and monitoring the progress of partic i pants in those courtsé p
even encouraged to communicate directly with social workers, probation officers, and others outside the
context of their usual judicial role as independent decision makers on issues of fact and law. When local
rules specifically authorize conduct not otherwise permitted under these rules, they take precedence over
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the provisions set forth in the Code. Nevertheless, judges serving on "problem solving" courts shall
comply with this Code except to the extent local rules provide and permit otherwise.
Continuing Part-Time Judge

[4] When a person who has been a continuing part-time judge is no longer a continuing part-time
judge, that person may act as a lawyer in a proceeding in which he or she has served as a judge or in
any other proceeding related thereto only with the informed consent of all parties, and pursuant to any
applicable rules of professional conduct. An adopting jurisdiction should substitute a reference to its
applicable rule.

Time For Compliance

[5] If serving as a fiduciary when selected as a judge, a new judge may, notwithstanding the
prohibitions in Rule 21-308 NMRA, continue to serve as fiduciary, but only for that period of time
necessary to avoid serious adverse consequences to the beneficiaries of the fiduciary relationship and in
no event longer than one year. Similarly, if engaged at the time of judicial selection in a business activity,
a new judge may, notwithstanding the prohibitions in Rule 21-311 NMRA, continue in that activity for a
reasonable period, but in no event longer than one year.

[Adopted by Supreme Court Order No. 11-8300-045, effective January 1, 2012.]

21-100. Canon 1

A judge shall uphold and promote the independgimtegrity, and impartiality of the judiciary
and shall avoid impropriety and the appearance of impropriety.
[Adopted by Supreme Court Order No-8300-045, effective January 1, 2012.]

21-101. Compliance with the law

A judge shall respect and comply with the law, including the Code of Judicial Cont
[Adopted by Supreme Court Order No-8300-045, effective January 1, 2012.]

Committee commentary. &

[1] Judges must comply with the law, including the provisions of this Code. Public confidence in the
impartiality of the judiciary is maintained by the adherence of each judge to this responsibility.
Conversely, violation of this Code diminishes public confidence in the judiciary and the judicial system.
[Adopted by Supreme Court Order No. 11-8300-045, effective January 1, 2012.]

ANNOTATIONS

Improper comments. d A judge who was critical of the legal system during voir dire, implying that the
system is governed by legislative whim rather than by well-settled principles, and who told the jury during
trial of the consequences of their verdict, in terms of the mandated sentences for first- and second-
degree murder committed reversible error by depriving defendant of a fair trial. State v. Henderson,
1998-NMSC-018, 125 N.M. 434, 963 P.2d 511 (decided prior to the 2011 recompilation).

JUDICIAL REPRIMANDS

Involvement in the trial of a case pending before the judge. 3 Where in one DWI trial, the judge
stepped off the bencht o assi st an officer in presenting th
jury told the court manager that the defendant
misconduct in office. In re Guillory, S.Ct. No. 31,920 (Filed December 7, 2010) (decided prior to the 2011
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recompilation).

Unlawfully claiming per diem expenses. 8 Where a judge wanted to attend training in another
municipality; the judge certified and submitted a travel voucher claiming reimbursement for per diem
expenses; the training was cancelled; the judge arranged to pick up the training material in the other
municipality, drove to the other municipality, and then drove to another municipality out-of-state; and the
judge told the treasurer of the municipality that the training had been cancelled because of bad weather,
the judgeds conduct const i tlurélezhnonwd.dt. Nd. 29|1264(Hilesl duoen8d
2010) (decided prior to the 2011 recompilation).

Improperly touching a party. 8 Where at a hearing in a case involving a building permit, the judge kept
moving the judgeds chair closer to the code enf
judgeds hands around, an dhetesul thetthedcode éntorcainert aficed and t
the defendant felt uncomfortable and moved away from the judge; and prior to the hearing, the mayor of
the municipality had told the judge that the code enforcement officer had filed an EEOC claim against the
judge based on i mproper touching, the judgéende c
Lozano, S.Ct. No. 29,264 (Filed June 8, 2010) (decided prior to the 2011 recompilation).

Insufficient evidence of willful misconduct. 8 Where a municipal judge accepted an uncounseled
guilty plea and sentenced the defendant; the de
district court, the municipal attorney made an oral motion to dismiss the appeal and the district court
judge allowed the defendant to enter another guilty plea; when the municipal judge received the district
court judgment and discovered that a written motion to dismiss had not been filed by the municipal
attorney, the municipal judge believedthatt he muni ci pal attorney and t
misrepresented the municipal proceedings to the district court judge; after researching the law of
contempt and consulting the Municipal League an
charged the municipal attorney and the defendan
judge reviewed the district court proceedings and discovered that a motion to dismiss had been made,
the municipal judge dismissed the contempt charges, the evidence did not clearly and convincingly
demonstrate that the municipal judges Imrelodcatln s
2007-NMSC-029, 141 N.M. 755, 161 P.3d 252 (decided prior to the 2011 recompilation).

Alcoholism. & Where a judge recessed a criminal jury trial for a long holiday weekend; the judge did not
return to court on the date set for completion of the trial; the judge told an administrative assistant that the
judge was ill, but would be incourti n t he afternoon; the judge did
rescheduled the trial for two days later; on the day the trial was to resume, the judge told the assistant
that the judge was hospitalized for heart-related tests; after thetrialwas t wi ce reset du
unavailability, a stipulated mistrial order was entered; the judge was absent for two weeks during which
the judge was hospitalized for six days; the ju
withdrawal;and t o justify the judgebs absence, the ju
for and was recovering from a mild heart attack
office. Inre Pope, S.Ct. No. 29,778 (June 13, 2007) (decided prior to the 2011 recompilation).

Adoption of procedural rules.d Where a judge i mplemented the |1
individual from appearing before the judge unless the individual presented photographic identification; a
defendant, who appeared ten minutes before the
courtroom; the defendant |l eft to obtain a new d
had arrived, but had left to obtainanewd r i ver 6s | i cense t-aentficatiop tulg; the i
defendant returned to the courthouse within one hour, but was told that the judge had left and would
return the next day; and when the defendant appeared the next day, the defendant was arrested on a
bench warrant issued by the judge, the |juddneeds
Pineda, S.Ct. No. 29,479 (Filed November 29, 2007) (decided prior to the 2011 recompilation).

Interferencein afriend 8 s c¢r i mi & Wherea pidge developed a personal relationship with the
defendant in a DUI case, told the presiding jud
concessions with regard to the def endatnhted sd ebfoenndc
probation violation hearing to influence the disposition of the case, instructed the court clerks to issue a
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clearance of the defendantodés driverds | icense,
defendant was stopped forspee di ng, the judgebés conduct conirsré il
Garza, 2007-NMSC-028, 141 N.M. 831, 161 P.3d 876 (decided prior to the 2011 recompilation).

Drug abuse. 8 Where a judge knowingly evaded the service of an order of the Judicial Standards
Commission to submit to drug testing; the judge did not appear for drug testing for more than seventy-two
hours after the judge |l earned of the commission
andorderedthe judgebés own tests to obtain results th
the judge finally submitted to the drug testing as ordered by the commission, the judge tested positive for
cocaine, the judgeds c ondugtintoffice.dmrs Garzd, R00ENMSG+028B, 141 u
N.M. 831, 161 P.3d 876 (decided prior to the 2011 recompilation).

Directing secretary to handle traffic docket. 3 Where a judge took a vacation knowing that the judge
would notreturnin  t i me t o handl e the judgeds traffic doi
the secretary that the judgeds return had been
traffic docket; the secretary handled the traffic docketand used t he judgeds sig
the docket; and when the other judges, court personnel, and the media learned about what had occurred,
the judge reviewed and signed the cases that th
thej udgeds conduct constit utlamrck Grnegol S.Gt. lNbd. 30rR034Filenl dueul8,!
2007) (decided prior to the 2011 recompilation).

Inappropriate behavior on the bench. 8 Where a judge, who was actinginthejud ge 6 s j udi
during a juvenile court hearing, raised the jud
from making a full objection for the record, an
t he | ud ge éosstituten witfful misconduct in office. In re Ramirez, 2006-NMSC-021, 139 N.M.

529, 135 P.3d 230 (decided prior to the 2011 recompilation).

I nterference i n c¢hd Whkdé the adultichid andafiends @ theechild of a district court
judge were cited for drinking in public in violation of a municipal ordinance; as the police officers were

i ssuing the citations, the judge identified the
the officerthej udgeés court identification card and dri
remembered who the judge was; the judge collected all of the citations from the recipients and later
instructed the judgeods hheaidhiflfd so farsisensdts tihne rcehs
municipal court; the bailiff prepared and filed written waivers of arraignment and not guilty pleas on
municipal court forms; when pretrial conferences were scheduled, the judge contacted a municipal judge
who was not the assigned judge to advise the mu
child and some of the friends to the municipal judge to change their pleas before the pretrial conference
set by the assigned judge was scheduled tooccur ; and the judgeds chil d
appeared before the municipal judge and pled no contest and received more lenient sentences than the
childbés friends who appeared before the assigne
misconduct in office. In re Ramirez, 2006-NMSC-021, 139 N.M. 529, 135 P.3d 230 (decided prior to the
2011 recompilation).

Violation of law. 8 A judge who pled nolo contendere to charges of DWI, no headlamps and running a
stop sign, and who was convicted and sentenced for DWI and no headlamps committed willful
misconduct in office. In re Cornish, S.Ct. No. 27,252 (Filed May 6, 2002) (decided prior to the 2011
recompilation).

Issuing insufficient funds checks. 8 Where a judge, on three separate occasions, issued checks in
payment of the judgeds debts knowing at the tim
funds in or credit with the bank to pay the checks in full upon presentation, and the judge failed to
cooperate with and comply with the rules, requirements, and procedures of the Judicial Standards
Commi ssion by failing to file a written respons
the judgeds conduc ttinwflce. Inveé Vigil, 5.Ctl Non26,328 (FilediMay 7, 2001)
(decided prior to the 2011 recompilation).

Failure to pay taxes and debts. 6 Wher e a judge failed to pay gro
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private business activities for five consecutive years; failed to timely file state personal income tax returns
for three consecutive years; used the facilitie
business activities; failed to pay the county for copyingcharges i ncurred at the ¢
the judgeds private business and gave the count
and failed to cooperate with and comply with the rules, regulations, and procedures of the Judicial
Standards Commi ssion by failing to file a writter
investigation, the judgeds c¢ onduclhre Vgl st Not 26,828 d
(Filed June 13, 2000) (decided prior to the 2011 recompilation).

Harassment and abuse of staff and failure to obey orders of the chief judge. 8 Where a judge
ordered the court administrator to ignore the ¢
administratorforc ont empt ; repeatedly refused to comply v
yelled at a deputy sheriff when the deputy sher
domestic violence cases the judge had agreed to hear to relieve the load on a hearing officer; after being
ordered to hear domestic cases by the chief judge, the judge failed to hear all issues and ordered the
hearing officer to hear the issues; treated the hearing officer discourteously and disrespectfully; worked
very little for a seven-month period; and made inquiries into an adoption case that involved a relative of
the chief judge and disclosed confidenti al i nfo
misconduct in office. In re Castellano, 119 N.M. 140, 889 P.2d 175 (1995) (decided prior to the 2011
recompilation).

Abuse of the prestige of judicial office. 8 Where a judge had de facto control over a non-profit
organization that regularly engaged in proceedings before the judge; the judge personally selected a
majority of the board of directors and personal
spouseservedasex ecuti ve director of the organization;
the judgeds chambers and telephone and the judg
used in solicitation of funds for the organization, the judgeés conduct constitut et
office. In re Castellano, 119 N.M. 140, 889 P.2d 175 (1995) (decided prior to the 2011 recompilation).

Intentional denial of right to appeal. 8 Where a judge ruled in favor of the defendant, refused to enter
a judgment in the case to prevent the plaintiff from appealing in order to force the plaintiff to settle with
the defendant; when the Supreme Court ordered the judge to enter a judgment, the judge expanded the
issues litigated in the case; and after being reversed, the judge refused to award costs to the plaintiff,
precipitating another appeal, the | ud fice. drsre Castellahq
119 N.M. 140, 889 P.2d 175 (1995) (decided prior to the 2011 recompilation).

Delegation of judicial power. 8 A magistrate court judge who delegated the duty to perform marriages
to a municipal clerk, the judgeods amtreiPereasl0OXNoMImMi
617, 711 P.2d 894 (1986) (decided prior to the 2011 recompilation).

Countermanding pr esi do Wherejinadasetbaswasassigeed o the presiding
judge, the presiding judge ordered that a commitment be issued to transport the defendants to the
penitentiary upon receipt of the appellant court mandate; while the presiding judge was hearing cases in
another district, the judge who was not assigned to the case and who was a friend of the parent of one of
the defendants stopped the sheriff from transporting the defendants; without a motion by the counsel for
the defendants, notice to the district attorney, or a hearing, the judge prepared an order delaying the
transportation; when consulted by the sheriff, the presiding judge ordered the sheriff to proceed with the
transportation of the defendants; the judge again stopped the sheriff, served the sheriff with a writ of
habeas corpus, and ordered the sheriff to return the defendants to jail; and the presiding judge directed
thestat e police to assist the sheriff with transpo
willful misconduct in office. In re Martinez, 99 N.M. 198, 656 P.2d 861 (1982) (decided prior to the 2011
recompilation).

Denying the district attorney the right to perform statutory duties. 8 Where the judge issued an
order removing the district attorney as juvenile attorney and appointed private attorneys to act as juvenile
attorneys with compensation to be paid from the
constituted willful misconduct in office. In re Martinez, 99 N.M. 198, 656 P. 2d 861 (1982) (decided prior
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to the 2011 recompilation).

21-102. Promoting confidence in the judiciary.

A judge shall act at all times in a manner that promotes public confidence in the indepen
integrity, and impartiality of the judiciary and shall avoid impropriety and the appearance
impropriety.

[Adopted by Supreme Court Order No-8300-045, effective January 1, 2012.]

Committee commentary. 0

[1] Public confidence in the judiciary is eroded by improper conduct and conduct that creates the
appearance of impropriety. This principle applies to both the professional and personal conduct of a
judge.

[2] A judge should expect to be the subject of public scrutiny that might be viewed as burdensome if
applied to other citizens and must accept the restrictions imposed by the Code and should do so freely
and willingly. Examples are the restrictions on judicial speech imposed by Rules 21-401 and 21-402
NMRA that are indispensable to the maintenance of the integrity, impartiality, and independence of the
judiciary.

[3] Conduct that compromises or appears to compromise the independence, integrity, and impartiality
of a judge undermines public confidence in the judiciary. Because it is not practicable to list all such
conduct, the rule is necessarily cast in general terms.

[4] Judges should participate in activities that promote ethical conduct among judges and lawyers,
support professionalism within the judiciary and the legal profession, and promote access to justice for
all.

[5] Actual improprieties include violations of law, court rules, or provisions of this Code. The test for
appearance of impropriety is whether the conduct would create in reasonable minds a perception that the
judge violated this Code or engaged in other conduct that reflects adverselyon t he j udge6:
impartiality, temperament, or fitness to serve as a judge. The test for appearance of impropriety is a rule
of reason that should be applied consistently with constitutional requirements, statutes, other court rules,
and decisional law, and with due regard for all relevant circumstances.

[6] A judge may initiate and participate in community outreach activities for the purpose of promoting
public understanding of and confidence in the administration of justice. In conducting such activities, the
judge must act in a manner consistent with this Code.

[71 The prohibition against behaving with impropriety or the appearance of impropriety applies to both
the professional and personal conduct of a judge. Because it is not practicable to list all prohibited acts,
the proscription is necessarily cast in general terms that extend to conduct by judges that is harmful
although not specifically mentioned in the Code. Actual improprieties under this standard include
violations of the law, court rules, or other specific provisions of this Code.

[Adopted by Supreme Court Order No. 11-8300-045, effective January 1, 2012.]

Recompilations. 8 Pursuant to Supreme Court Order No. 11-8300-045, the former Judicial Code of
Conduct was recompiled, effective January 1, 2012. See the table of corresponding rules for former rule
numbers and the corresponding new rule numbers.

ANNOTATIONS

Threats against a presiding judge. 8 Where thee criminal cases pending against the defendant were
assigned to the same judge; during the pendency of the three cases, the defendant was charged with
conspiring to commit an assault with a deadly weapon on the judge; the judge filed a recusal in the
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conspiracy case, but not in the other three pending cases; and there was no showing of bias by the judge
against the defendant, the judge did not abuse
requesting the recusal of the judge. State v. Riordan, 2009-NMSC-022, 146 N.M. 281, 209 P.3d 773
(decided prior to the 2011 recompilation).

Denial of recusal not an abuse of discretion. 8 Where defendant was a child offender under the
juvenile system; the court determined that defendant was not amenable to rehabilitation or treatment as a
child and sentenced defendant as an adult after defendant pled guilty to second degree murder; prior to
being appointed as district judge, the trial judge had been appointed as a contract public defender to
represent the victim, who had been murdered by defendant, in a juvenile delinquency proceeding; the

judgeds former | aw partner actuall y app ehajudgadidadt
personally represent the victim, engage in plea
victim or the victimbés parents, appear before t

have direct contact with the victim in the juvenile proceedings, the judge did not err in denying
defendant 6s r e qStatewy.tTrujfllag 2009rNMCA+I28 147 N.M. 334, 222 P.3d 1040, cert.
quashed, 2010-NMCERT-011, (decided prior to the 2011 recompilation).

Judgeds rel atives hawiRegusatofajgetatta murtiee trialwag rotirequired
where the | uidlgewswdg otttherattorney representing
action against defendant and the judgeds s o0nStatea
v. Fero, 105 N.M. 339, 732 P.2d 866 (1987), affirmed, 107 N.M. 369, 758 P.2d 783 (1988) (decided prior
to the 2011 recompilation).

Request for findings of fact and conclusions oflaw. 8 Because t he court had
favor, it was reasonable for the trial court to want to see requested findings of fact and conclusions of law
from the plaintiff. Its request for those findings and conclusions did not show a bias or prejudice that
would necessitate recusal, despite the defendan
in ensuring that the state submit its requested findings and conclusions. State ex rel. Taxation &
Revenue Depét Mot or VehorHMe&36D/60vP.2d 1302 (GL.App.), Rant.i dened
107 N.M. 413, 759 P.2d 200 (1988) (decided prior to the 2011 recompilation).

JUDICIAL REPRIMANDS

Failure to recuse after appearance of impropriety occurs. 8 Where a district judge developed a
romantic relationship with an attorney who had cases pending before the judge; the judge told the
attorney that the judge would enter a blanket recusal in the attorney 6 s cases, but f ai
when the attorneyds cases came before the judge
statements from the bench concerning the judgebo
the entry of a recusal, entered rulings in the cases, the judge committed willful misconduct in office. Inre
Schwartz, 2011-NMSC-019, 149 N.M. 721, 255 P.3d 299 (decided prior to the 2011 recompilation).

Improper demeanor and abuse of contempt power. 8 Where a judge referred to the presiding judge
in a condescending manner to court staff and the court manager; refused to listen to a litigant, raised the

judgeds voice, and banged on the bench when the
at a pre-trial conference and then held the litigant in direct contempt; and in another case, held a litigant
incontemptduringapre-t ri al conference and then released t

conduct constituted willful misconduct in office. In re Guillory, S.Ct. No. 31,920 (Filed December 7, 2010)
(decided prior to the 2011 recompilation).

Involvement in the trial of a case pending before the judge. 8 Where in a DWI trial, the judge
stepped off the bench to assist an officer in p
jury, told the court manager that the defendant
misconduct in office. In re Guillory, S.Ct. No. 31,920 (Filed December 7, 2010) (decided prior to the 2011
recompilation).

Failure or inability to perform judicial duties. 8 Where a judge refused to arraign defendants who had
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failed to appear and instead served the defendants with bench warrants when they appeared, failed to
properly sentence defendants, was not familiar with sentencing laws, and failed to complete arraignment
forms, the judgeds conduct c onirsré Guilant &Ck. No 31,920 (kiléd
December 7, 2010) (decided prior to the 2011 recompilation).

Ex parte communications. 8 Where a judge engaged in ex parte communications with litigants,

parties, officers, and bail bondsmen in which the judge told defendants in cases not pending before the
judge that the judge would help them out and to ask for the judge when they came to court, which
resulted in the judge converting a juvenile bench warrant to an adult bench warrant and dismissing a
case, the judgebs conduct c on $treiGuiloty,eSdt. Mo. 31,020 (Filed m
December 7, 2010) (decided prior to the 2011 recompilation).

Napping. 8 Where a judge took naps during the noon hour in view of the public and court staff and on
one occasion, the judge fell asleep while defen
secr etary, the judgeds conduct c olmre Guillory $.@.dNo. ®%,92d f
(Filed December 7, 2010) (decided prior to the 2011 recompilation).

Unlawfully claiming per diem expenses. 8 Where a judge wanted to attend training in another
municipality; the judge certified and submitted a travel voucher claiming reimbursement for per diem
expenses; the training was cancelled; the judge arranged to pick up the training material in the other
municipality, drove to the other municipality, and then drove to another municipality out-of-state; and the
judge told the treasurer of the municipality that the training had been cancelled because of bad weather,
the judgeds conduct const i tlurélezhnonwd.dt. Nd. 291264 (Hilesl duoen8d
2010) (decided prior to the 2011 recompilation).

Improperly touching a party. 8 Where at a hearing in a case involving a building permit, the judge kept
moving the | udg ¢é sdeehfacementofficerara the defendant, kept moving the
judgeds hands around, and touched the defendant
the defendant felt uncomfortable and moved away from the judge; and prior to the hearing, the mayor of
the municipality had told the judge that the code enforcement officer had filed an EEOC claim against the
judge based on i mproper touching, the judgéede c
Lozano, S.Ct. No. 29,264 (Filed June 8, 2010) (decided prior to the 2011 recompilation).

Warning defendant of imminent arrest. 8 A judge, who learned that a friend might be arrested for a
probation violation, warned the friend that a bail enforcement agent was on the way and might arrest the
friend, and told the friend not to get arrested
straighten things out, committed willful misconduct in office. In re Aldaz-Mills, S.Ct. No. 31,197 (Filed
May 1, 2009) (decided prior to the 2011 recompilation).

Abusing prestige of judicial office. 8 Where a municipal judge had private conversations with a
contractor about the contractorés personal tha na
contractor money for cleaning up the | andowners
message on the I andownersd answering machine in
stated that the judge was calling about the financial dispute between them and the contractor and that the
judge wanted the matter cleared up; the judge subsequently wrote the landowners a letter on municipal
stationery, using the judgeds title and couthatan
lawsuit would be filed if the contractor was not paid; two weeks later, the judge was assigned to preside
over a nuisance action by the municipality concerning the land that the contractor had supposedly
cleaned; and the judge accepted the case and issued a summons to the landowners that did not conform
with the rules of procedure, the judgeboblareRamirazu c
S.Ct. No. 31,664 (Filed June 26, 2009) (decided prior to the 2011 recompilation).

Giving advice to a witness in a case pending before the judge. 3 Where the judge had an ex parte
conversation with the complaining witness in a domestic violence case that was pending before the

judge; the witness had been subpoenaed bythe st at e t o appear and t etsid;]
the judge advised the witness that if the witness did not want to testify, there would be no adverse
consequences; the witness did not appear at the trial; the assistant district attorney informed the judge
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that the district attorneyds office had been in
judge began drafting a recusal; when the witness appeared, the judge recalled the case and dismissed it;
and the judge subsequently produced a recusal that was different from the document that had been
reviewed by the assistant district attorney, tlmh
re Rodella, 2008-NMSC-050, 144 N.M. 617, 190 P.3d 338 (decided prior to the 2011 recompilation).

Making campaign promise to provide assistance if elected. 8 Where, during the time a judge was a
candidate for magistrate court judge, the judge told a landlord that the judge would help if the landlord
had a problem in court; when the judge learned that the landlord was having trouble with a tenant, the
judge reviewed the lease and advised the landlord to file suit after the judge was elected; the judge also
explained how the landlord could excuse the other magistrate court judges to make sure the judge heard
the case; after the judge was elected, the landlord filed suit and excused the other magistrate court
judges; and at a hearing on the case, the judge became impatient with the landlord and filed a recusal,
the judge violated the Code of Judicial Conduct, subjecting the judge to removal from office. Inre
Rodella, 2008-NMSC-050, 144 N.M. 617, 190 P.3d 338 (decided prior to the 2011 recompilation).

Insufficient evidence of willful misconduct in office. 8 Where a judge called the jail and set bond for
a defendant who was the parent of the judgebs f
was available to accept the bond, the judge changed the release order to release the defendant to the
custody of the def en-delivareddhe relegseandsrdate atmight th taenjail in another
town; the judge presided over the arraignment of the defendant; and the judge filed a recusal when a
newspaper reported on the matter, there was no clear and convincing evidence that the judge committed
willful misconduct in office. In re Rodella, 2008-NMSC-050, 144 N.M. 617, 190 P.3d 338 (decided prior
to the 2011 recompilation).

Adjudicating traffic cases for family members and friends. 8 Where a judge adjudicated more than
twenty cases involving family members, friends, and family members of friends and staff, ex parte without
hearings or taking evidence; the judge was not the assigned judge and adjudicated the cases before their
scheduled arraignment dates, either deferring or continuing the cases with the requirement that no further
traffic violations occur within ninety days; and where defendants had failed to appear, the judge cancelled
bench warrantsanddi s mi ssed charges for failure to appea
misconduct in office. Inre Griego, 2008-NMSC-020, 143 N.M. 698,181 P.3d 690 (decided prior to the
2011 recompilation).

Insufficient evidence of willful misconduct. 8 Where a municipal judge accepted an uncounseled
guilty pleaandsent enced t he defendant; the defendant ds a
district court, the municipal attorney made an oral motion to dismiss the appeal and the district court
judge allowed the defendant to enter another guilty plea; when the municipal judge received the district
court judgment and discovered that a written motion to dismiss had not been filed by the municipal
attorney, the municipal judge believed that the
misrepresented the municipal proceedings to the district court judge; after researching the law of
contempt and consulting the Municipal League an
charged the municipal attorney an dandwhenthd endineipal a n
judge reviewed the district court proceedings and discovered that a motion to dismiss had been made,
the municipal judge dismissed the contempt charges, the evidence did not clearly and convincingly
demonstrate that the municipaljudg e 6s acti ons constitut e thredochtélif ul
2007-NMSC-029, 141 N.M. 755, 161 P.3d 252 (decided prior to the 2011 recompilation).

I nterference in a fd& Waaredhjudge developed apersonal relatienship with the

defendant in a DUI case, told the presiding jud
concessions with regard to the defendantés bond
probation violation hearing to influence the disposition of the case, instructed the court clerks to issue a

clearance of the defendantdés driverés |l icense,

defendant was stopped for speedi ng,sconducin pfficel ¢gneed s
Garza, 2007-NMSC-028, 141 N.M. 831, 161 P.3d 876 (decided prior to the 2011 recompilation).

Drug abuse. 8 Where a judge knowingly evaded the service of an order of the Judicial Standards
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Commission to submit to drug testing; the judge did not appear for drug testing for more than seventy-two
hours after the judge |l earned of the commission
sample, and ordered the | udgenuddbeavalable ent toshe judge; ant
when the judge finally submitted to the drug testing as ordered by the commission, the judge tested
positive for cocaine, the judgeds colmrd@Bazh, 2006 n st
NMSC-028, 141 N.M. 831, 161 P.3d 876 (decided prior to the 2011 recompilation).

Alcoholism. 8 Where a judge recessed a criminal jury trial for a long holiday weekend; the judge did not
return to court on the date set for the completion of the trial; the judge told an administrative assistant that
the judge was il but would be in court in the
staff rescheduled the trial for two days later; on the day the trial was to resume, the judge told the
assistant that the judge was hospitalized for heart-related tests; after the trial was twice reset due to the

judgeds unavailability, a stipulated mistrial o]
which the judge was hospital i zed f or six days; the judgeds hect
to alcohol withdrawal; and to justify the judge

being treated for and was r ec oV e sdomdgctcbnstiouted véllfulmi |
misconduct in office. Inre Pope, S.Ct. No. 29,778 (Filed June 13, 2007) (decided prior to the 2011
recompilation).

Adoption of procedural rules.d Wher e a judge i mpl ement e drecludecdany 1
individual from appearing before the judge unless the individual presented photographic identification; a
defendant, who appeared ten minutes before the
courtroom; the defendant lefttoobtain a new dri verds | icense; staff
had arrived, but had Il eft to obtai n -@entfieation dle;the e
defendant returned to the courthouse within one hour but was told that the judge had left and would

return the next day; and when the defendant appeared the next day, the defendant was arrested on a
bench warrant issued by the judge, the |juddnaeéds
Pineda, S.Ct. No. 29,479 (Filed July 31, 2007) (decided prior to the 2011 recompilation).

Directing secretary to handle traffic docket. 3 Where a judge took a vacation knowing that the judge
would not return in time to haedtaltbd jbdgegdasdg
the secretary that the judgeds return had been

traffic docket; the secretary handled the traff
the docket; and when the other judges, court personnel, and the media learned about what had occurred,
the judge reviewed and signed the cases that th
the judgeds conduct c on s tice.tluré @ridgo,BiCt. Nof 30,03 (Ried ure 1
2007) (decided prior to the 2011 recompilation).

Allowing a friendship relationship to influence judicial conduct 8 Where a judge was assigned a
criminal case in which the defendant was charged with multiple counts of trafficking cocaine and
distribution of methamphetamine; during the proceedings, the judge stipulated that the judge knew that
by presiding over defendantbés case t he | e@jddgehadao
personal relationship with the attorney for and fiancé of the defendant who subsequently became the
spouse of the defendant; the judge did not recuse from the case; the defendant pled no contest; the pre-
sentence report stated that the defendant was a drug dealer and recommended prison sentences; at the
sentencing hearing, the judge considered assigning the defendant to a new drug court program in lieu of
incarceration; the judge agreed with the chief judge to recuse from the case; at a sentencing hearing
before the new judge, the defendant stated that the original judge wanted to revoke the recusal; the new
judge recused; and the original judge revoked the recusal and accepted jurisdiction over sentencing, the
judgeds conduc ulmsamsctin officet la ik MeBed, 2006-NMSC-024, 138 N.M. 482,
134 P.3d 769 (decided prior to the 2011 recompilation).

I nt erf er ensaiminalcasehd Wlkdé the adult child and friends of the child of a district court
judge were cited for drinking in public in violation of a municipal ordinance; as the police officers were
issuing the citations, the judge identified the judgetooneoft he of fi cers as t he ¢
the officer the judgebs court identification ca
remembered who the judge was; the judge collected all of the citations from the recipients and later
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instructed the judgebds bailiff to assist the <ch
municipal court; the bailiff prepared and filed written waivers of arraignment and not guilty pleas on
municipal court forms; when pretrial conferences were scheduled, the judge contacted a municipal judge
who was not the assigned judge to advise the mu
child and some of the friends to the municipal judge to change their pleas before the pretrial conference
set by the assigned judge was scheduled t o occur; and the judgeds ch
appeared before the municipal judge and pled no contest and received more lenient sentences than the
childdéds friends whosiagpearmadnibeifpale theégas the
misconduct in office. In re Ramirez, 2006-NMSC-021, 139 N.M. 529, 135 P.3d 230 (decided prior to the
2011 recompilation).

Negotiating a plea widWhdetendpottge phtewed def
a plea agreement, failed to notify defendant of court hearings, failed to conduct an arraignment, failed to
advise defendant of defendantés const i trepreserd nal
defendant, held court proceedings in the absence of defendant or an attorney for defendant, and signed a
judgment and sentence that falsely stated that defendant appeared pro se, pleaded no contest/guilty, and
was sentenced, when in fact, defenda nt was i ncarcerated and did no
conduct constituted willful misconduct in office. In re Martinez, S.Ct. No. 29,180 (Filed May 12, 2005)

(decided prior to the 2011 recompilation).

Failure to hear cases, follow rules, and respect judges and court officials. 8 Where a judge
intentionally violated courthouse rules and policies; treated security officers in a hostile, rude, angry,
threatening manner; used offensive language toward security officers and court employees; tossed
objects, yelled and pounded on a desk when cour
pursuant to court rules and policies; asserted that the assistant was not required to comply with security
guidelines and policies and prohibited security personnel from screening the assistant; permitted the
assistant to behave in an unprofessional manner and condoned and assisted the assistant in violating
and refusing to comply with court policies, being rude to court employees, and complaining about other
judges; refused to issue bench warrants during traffic arraignment court week, because the judge did not
want the assistant to process the warrants during traffic arraignment dockets and filed recusals in those
cases; and waived prior supervised probation costs imposed by statute, the judge committed willful
misconduct in office. In re Barnhart, S.Ct. No 29,379 (Filed October 19, 2005) (decided prior to the 2011
recompilation).

Use of judicial position to advance private interest in pending case. d A metropolitan judge who
initiated ex parte communications with a special commissioner and a district court judge to influence a
child placement in a case involving a family member within the third degree of relationship committed
willful misconduct in office. Inre Gentry, S.Ct. No. 28,986 (Filed June 29, 2005) (decided prior to the
2011 recompilation).

Outside employment. 8 A full-time magistrate court judge, who was paid a salary as a full-time
magistrate and who served as a tribal judge pro tempore for a tribal court at times when the judge was
being paid by the state to serve as a magistrate court judge, committed willful misconduct in office. Inre
Martinez, S.Ct. 29,309 (Filed October 19, 2005) (decided prior to the 2011 recompilation).

Il nvol vement in a pending criminal Whaese itrhwo |jwidmng
cited for speeding and no proof of insurance and the judge contacted the sheriff to complain that the child
had been mistreated and held for an excessive time by the deputy sheriff at the traffic stop; accessed the

courtds file on the childds case by a private r
judge; called the presiding judge to reschedul e
presiding judge with a memorandum that the dist

attended hearings with the child where members of the public were present, the judge committed willful
misconduct in office. In re Chaparro, S.Ct. No. 27,923 (Filed June 22, 2005) (decided prior to the 2011
recompilation).

Failure to maintain judicial demeanor. 8 Where, during a bench trial, a judge became agitated with
and yelled at the defendant, stood up and hit a gavel on the bench that caused debris, including paper
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clips, to scatter across the room, striking the
constituted willful misconduct in office. In re Pindea, S.Ct. No. 29,479 (Filed November 29, 2005)
(decided prior to the 2011 recompilation).

Knowingly failing to credit inmates with statutory credit for incarceration. 8 Where a judge
knowingly failed to follow and apply the law when the judge incarcerated citizens for failure to pay fines
by crediting inmates with only $5. 00 per day of
conduct constituted willful misconduct in office. In re Wood, S.Ct. No. 29,085 (Filed May 12, 2005)
(decided prior to the 2011 recompilation).

Display of extreme anger. 8 Where, after the judge declared a mistrial and recused from a criminal
trial, the judge came off the bench and yelled at the defendant; defense counsel stood in front of the
defendant to block the judgeb6s access to the de
turned, and told defense counsel and the defendant that they could write to the Judicial Standards
Commission and tell them what the judge thought of the commission; the judge brought the jury back into
the courtroom and explained that there had been a mistrial; and the judge apologized to the counsel
several times and agreed to recuse in their cases, the conduct of the judge constituted willful misconduct
in office. Inre Vincent, S.Ct. No. 27,266 (Filed May 19, 2004) (decided prior to the 2011 recompilation).

False statements about judicial disciplinary complaints. 8 Where, during a radio broadcast debate,
a judge made false or misleading statements that no judicial disciplinary complaints had been filed
against the judge with the Judicial Standards Commission, the judge committed willful misconduct in
office. In re Miller-Byrnes, S.Ct. No. 28,716 (Filed August 31, 2004) (decided prior to the 2011
recompilation).

Personal involvement with trial counsel and harassment of trial counsel. 8 Where a judge presided
over and took judicial action in cases in which the assistant district attorney appeared on behalf of the
state during the time the judge was engaged in a personal relationship with the assistant district attorney;
the judge failed to inform all counsel or parties of recordofthe j udgedés rel ati onsh
district attorney in cases where the assistant district attorney appeared before the judge; the judge failed
to be patient, dignified and courteous to counsel by making inappropriate remarks to assistant district
attorneys about the judgeds rulings i woufisel;@ndinomef
case, the judge suppressed evidence of a breath test, refused to allow the assistant district attorney to
call the officer who administered the breath test to testify, and then taunted the assistant district attorney
about not being able to prove the stateds clare e,
Galvan, S.Ct. No. 28,609 (May 17, 2004) (decided prior to the 2011 recompilation).

Maintaining residence outside judicial district. 8 A municipal judge who failed to maintain a
continuous and significant physical presence at a residence within the municipal limits of the municipality
as required by municipal ordinance committed willful misconduct in office. In re Gallegos, S.Ct. No.
27,906 (Filed April 15, 2003) (decided prior to the 2011 recompilation).

Causing court employee to be arrested. 8 Where the judge became embroiled in a controversy with
court interpreters; the judge failed to be patient, dignified, and courteous with interpreters, another judge,
and the court clerk; the judge issued a warrant for the arrest of a court interpreter on a criminal contempt
charge relating to a prior dispute over interpreting services; and the judge had an ex parte communication
with another judge about presiding over a pending writ case that involved the judge, which caused the
other judge to feel threatened and intimidated and to file arecusalinthec ase, the judge
constituted willful misconduct in office. In re Chaparro, S.Ct. No. 27,923 (Filed April 15, 2003) (decided
prior to the 2011 recompilation).

Violation of law. & A judge who pled nolo contendere to charges of DWI, no headlamps and running a
stop sign, and who was convicted and sentenced for DWI and no headlamps committed willful
misconduct in office. In re Cornish, S.Ct. No. 27,252 (Filed May 6, 2002) (decided prior to the 2011
recompilation).

Inappropriate demeanor, interference in pending case, and illegal modification of sentence. 8
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Where a judge made inappropriate, age and/or gender-based references to female attorneys who
appeared before the judge; after the state lost a six-month rule hearing, the judge threatened the Public
Defenderés Office and its employees; the judge
defendant was covering up for the defendantds ¢
bondwith - t he i ntention that the state could get ri.
the defendantés neighbors; after filing a recus
conference in the case and testified againsta motionfle d by t he Public Defenc
female magistrate court judge in an inappropriate, derogatory, and gender-based manner; criticized a
female attorney for being employed by the Publi
Offce filed a notice of appeal from the judgeds r
of eligibility by ex parte communication with t
misconduct in office. In re Vincent, S.Ct. No. 27,266 (Filed March 22, 2002) (decided prior to the 2011
recompilation).

Abusing prestige of judicial office. 8 Where a judge directly or indirectly solicited, commanded,
requested, induced, employed, or otherwise attempted to promote, facilitate, or obtain favored treatment
or avoidance of due process of the |l aw from | aw
committed willful misconduct in office. In re Maestas, S.Ct. No. 27,348 (Filed March 5, 2002) (decided
prior to the 2011 recompilation).

Issuing insufficient funds checks. 8 Where a judge, on three separate occasions, issued checks in
payment of the judgeds debts knowing at the tim
funds in or credit with the bank to pay the checks in full upon presentation, and the judge failed to
cooperate with and comply with the rules, requirements, and procedures of the Judicial Standards
Commission by failing to file a written responsetothec o mmi ssi ondés notice of
the judgeds conduct was Inwe Vigil 5.Ctl Non26,328 (FilediMayg 7, 2001) o
(decided prior to the 2011 recompilation).

Il nvol vement i n fcase. & nWhérsa julgeibename amvolved inthe pending criminal case
of a friend by speaking with the arresting state police officer by cellular telephone during the traffic stop
and arrest; personally going to the adult detention center and ordered thefrie ndds r el ease

friend to the judgeds house, and speaking to a
independent blood sample from the friend; and the judge had an alcoholic drink before going to the jail to
release the friendandmay have had the odor of alcohol on t

constituted willful misconduct in office. In re Sanchez, S.Ct. No. 25,821 (Filed March 14, 2001) (decided
before the 2011 recompilation).

Ex parte communications with police officers about pending cases. 8 A judge who had ex parte

communications with police o tfofcowtdemeanar,attitiwe ar behawiar
with the officers and about the use of "smiling" and "frowning" faces to be drawn on uniform traffic
citations by the officers, which would informt

with the officers during traffic stops, the judge committed willful misconduct in office. In re Arnold, S.Ct.
No. 26,645 (Filed January 10, 2001) (decided prior to the 2011 recompilation).

Failure to pay taxes and debts.d Wher e a judge failed to pay gro
private business activities for five consecutive years; failed to timely file state personal income tax returns

for three consecutive years; used the facilitie
business activities; failed to pay the count for f
the judgeds private business, and gave the coun

and failed to cooperate and comply with the rules, regulations, and procedures of the Judicial Standards
Commission by failing to file awritten r esponse to the commissionds
the judgeds conduct const i tlure\dgil, Swt Nol 26,82B (Filed Jeire @3y d
2000) (decided prior to the 2011 recompilation).

Failure to comply with the law. 8 Where a judge approved and agreed in a plea and disposition
agreement to withhold from the Motor Vehicle Di
completion of a probationary period and in another case, failed to impose the mandatory minimum
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