Traffic & DWI Procedures for Courts

CHAPTER 11

Traffic & DW!I Procedures for Courts

This chapter covers:

e Traffic offenses.

e Traffic case types.
e Traffic case processing.
o Failure to appear or pay by New Mexico residents.

o Failure to appear or pay under the Non-Resident Violator Compact
(NRVC).

Note: For additional information refer to the Traffic Citation Manual and the
DWI Benchbook produced by the Judicial Education Center.

11.1  Traffic Offenses

The scope of offenses for traffic violations ranges from penalty assessments to traffic
misdemeanors.

Most municipalities have adopted the Uniform Traffic Ordinances (UTO) which in most
cases mirrors the state traffic statues.

Uniform Traffic Code traffic misdemeanors carry a potential period of imprisonment up to
90 days and a fine up to $500 unless otherwise specified. §3-17-1.

If the person is charged with a misdemeanor traffic offense other than a penalty assessment
misdemeanor, and if the officer is not required by law to bring the person before the court
immediately, the officer provides the person an opportunity to sign a notice to appear
indicating the date and time to do so.

e The notice appear portion of the citation should indicate the date and time for the
defendant to appear before the judge.

e The notice to appear must be signed by the person at the time the citation is
issued.
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e The person must appear before the judge at the time and place entered on the
citation. This appearance is an arraignment in many courts. The judge will read
the defendant his/her rights and take a plea. If the plea is guilty or no contest, the
judge will usually sentence the defendant at this time. If the plea is not guilty a
trial date will be set. Some courts combine the arraignment and trial. In this case
the officers will also be available at the time and date noted on the citation.

11.2  Traffic Case Types

11.2.1 Penalty Assessment Misdemeanors. §66-8-116 to §66-8-116.2

The legislature has designated certain petty misdemeanor traffic violations as penalty
assessment misdemeanors. In this type of traffic offense there is a set fine for each type of
violation. The violator has the option of appearing in court or admitting guilt and mailing in
the required assessment plus the fees. The clerk can process a citation as a penalty
assessment misdemeanor if it is listed in municipal ordinances.

Municipalities may adopt or establish by ordinance a penalty assessment program, provided
it is similar to the program established under the Uniform Traffic Code. 866-8-130

11.2.2 Mandatory Court Appearance.

As the name implies, a mandatory court appearance means that the violator must appear in
court. These are violations other than those identified as penalty assessments. The most
frequent violations of the Uniform Traffic Code that requires mandatory court appearance
involve not carrying the necessary paperwork, e.g., not having one's driver's license or proof
of financial responsibility. 866-5-16 (no driver's license in possession) and 866-5-229 (no
valid proof of insurance in possession) provide that a person shall not be convicted of the
charge if that person can produce proof that the insurance or driver's license was valid at the
time of issuance of the citation. A copy of the driver's license or insurance card should be
included in the file. Both of these offenses are mandatory court appearances, but non-
arrestable offenses.

11.2.3  Arrestable Offenses

Whenever any person is arrested for any violation of the Uniform Traffic Code or municipal
traffic violations or other laws relating to motor vehicles punishable as a misdemeanor, that
person shall be taken before an available judge who has jurisdiction of the offense when the
following occurs (usually occurs when the defendant remains in custody until arraigned by
the judge):

e person is charged with driving while under the influence of intoxicating liquor or
narcotic drugs;
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e person is charged with failure to stop in the event of an accident causing death,
personal injuries or damage to property;

e person is charged with reckless driving;

e person refuses to give his written promise to appear in court or acknowledge
receipt of a warning notice;

e person is charged with driving when his privilege to do so was suspended, or
revoked, pursuant to 866-8-111, or pursuant to a conviction for driving while
under the influence of intoxicating liquor or drugs.

Whenever the defendant is arrested without a warrant, a traffic citation may suffice as a
criminal complaint.

If the criminal complaint does not contain sufficient probable cause for the arrest, it must be
accompanied by a probable cause statement. Rules 8-202B; Form 9-215 .

11.3  Traffic Case Processing

When the citation has been submitted to the court by the police officer the clerk enters the
information in the computer case management system, creates a folder, and files the case
with open case files.

The court should have a system for identifying case files that should be pulled for that court
day or when penalty assessments are due to be paid. Most court software systems have the
ability to provide this information through reports.

Once the case has been adjudicated through a trial or plea of guilty, or the penalty assessment
has been paid, the clerk should process the citation abstract and send it to Division of Motor
Vehicles (DMV) within 10 days. 866-8-135 If the defendant is found not guilty at trial the
same rule applies. NOTE: With the exception of a DWI citation the abstract is the second
copy of the citation and states “Abstract Copy” at the bottom of the page in the yellow bar.
The DWI citation abstract is the top page of the form.

o Deferred sentence: If the sentence is deferred by judge, the clerk should note
when a defendant’s period of deferment is completed. In cases where the penalty
has been deferred, the abstract is not mailed to the DMV until the period of
deferment is complete. If the defendant meets the conditions of probation, the
citation is marked dismissed and sent to DMV. If the defendant doesn’t meet the
conditions of probation, that person may be sentenced on the defendant’s original
plea. The fees shall be collected on citations in which the sentence has been
deferred. §35-14-11
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11.4

11.4.1

Suspended sentence: If the judge has suspended the sentence the citation abstract
should be sent to DMV within the 10 day period required by statute. The fees
shall be collected on citations in which the sentence has been suspended.

DWI citation abstracts are to be completed and mailed within ten (10) days of
conviction, even if the sentence is deferred or suspended.

Court Procedures for Failure to Appear or Pay by New
Mexico Residents

Failure to Pay or Appear

When a New Mexico resident fails to appear as ordered or pay an assessed traffic fine, the
clerk may perform one or more of the following procedures:

Issue Criminal Summons Failure to Appear or Comply with Court Rules Form 9-
216 or an Order to Show Cause Form 9-611. These forms may be mailed to the
defendant following the time constraints identified in Rule 8-104D.

Issue a Bench Warrant for the arrest of the defendant as described in Rule 8-206A

Notify the DMV of the failure by submitting a Notice of Failure to Appear to
suspend the defendant’s driver’s license. DMV Form 10079.

11.4.2 Violator Pays or Appears

Several reasons will cause a New Mexico resident to contact the court to handle a late
payment or appearance on a traffic citation. These reasons may include an arrest based on a
bench warrant issued by the court or a suspended driver’s license based on the court’s
suspension notice.
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If a bench warrant has been issued and the defendant appears before the court the
judge may choose to have an officer serve the warrant on the defendant and make
an arrest. The judge may instead choose to have the warrant canceled or
“quashed” without having the defendant arrested.

If a bench warrant has been issued it should be removed from the Law
Enforcement Information System. This should be done by the officer if the
defendant is arrested or by the judge/clerk if the defendant is not arrested. In
either instance it should be removed from the system immediately. There should
be a signed note indicating the date and time of the cancelation of the warrant in
the person’s file. This can be written on the court’s copy of the warrant.

When the defendant appears and has been charged with contempt for not
complying with a court order a hearing should be held on the contempt charge.
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e |f the defendant’s driver’s license has been suspended through DMV and the
defendant has met all conditions and obligations to the court, the clerk should
prepare the Rescind Notice for New Mexico residents. A copy should be sent to
DMV, a copy kept in the court file, and a copy given to the defendant for proof of
payment. The form is one of the copies attached to the Notice of Failure to
Appear form.

e After all conditions have been met and paperwork distributed the clerk closes the
file.

11.5  Court Procedures for Failure to Appear or Pay by Non-
Resident Violators

The Division of Motor Vehicles (DMV) has developed a procedure to assist courts to
persuade out-of-state drivers to comply with the instructions on traffic citations. The court
may have the out-of-state driver’s license suspended through the Non-Resident Violator’s
Compact. DMV has developed a procedure and guidelines to be followed when doing this
type of suspension. The following information was provided by the Division of Motor
Vehicles of the Taxation & Revenue Department.

11.5.1 Procedures for the Non-Resident Violator’s Compact (NRVC)
866-8-137.1

Effective January 1, 1985, New Mexico became a member of the Non-Resident Violator’s
Compact (NRVC). The NRVC is a reciprocal agreement between party states that assures
non-resident motorists receiving citations for minor traffic violations the same treatment
afforded to resident motorists. With few exceptions, the procedure is very similar to the
penalty assessment procedure with which courts are all familiar. §66-8-116.

The NRVC applies only to citations issued against non-residents on or after January 01,
1985. NRVC procedures are initiated by the court advising the penalty assessment unit of
the Division of Motor Vehicles that a non-resident cited for one of the covered offenses has
failed to appear in court pursuant to his written promise to appear on the citation. The
Division of Motor Vehicles is notified when the court sends the NRVC abstract to the
Division. The Penalty Assessment Unit assumes the responsibility of notifying the non-
residents home jurisdiction of the failure to take care of the citation. The non-resident is then
required to clear the citation or face suspension of his license in/by his home state.

The court must first determine whether the non-resident violator appeared in court on his
written promise to appear. If the non-resident violator made payment arrangements and
whether there was compliance with such arrangements. The abstract copy of the citation
must reflect the final disposition and compliance. If the non-resident appears in court and
pays the fine regular receipting procedures should be followed. If there is a voluntary
appearance and compliance by the violator no further action is needed.
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NRVC abstract must be addressed and mailed separately to: Motor Vehicle Division,
Penalty Assessment Unit, PO Box 1028, Santa Fe, NM 87504-1028. Attn: NRVC. Mail
the abstracts and Notice of Failure to Appear in Court to this address in a separate package
from all other abstracts sent to the DMV. The Motor Vehicle Division will then forward the
proper documents to the violator’s home state for action. Non-resident violators will then be
instructed to remit the total amount due to the Motor Vehicle Division. If however, the court
should receive any money from the non-resident, the money should be kept and deposited.

If the court has accepted payment and had reported it as a non payment, they must notify the
Motor Vehicle Division by completing Form DMV 10947-Rescission of Notice of Failure to
Appear in Court. Monies collected for Magistrate Courts will be distributed to the
Administrative Office of the Courts and they will reimburse the Court. Monies collected for
Municipal Courts will be distributed directly to individual courts from which citations were
received.

All of the following criteria must be met for the non-resident violator to be suspended under
the NRVC process:

1. The violator must reside in one of the participating states.

PARTICIPATING STATES ARE:

Alabama Arizona Arkansas Colorado
Connecticut Delaware District of Columbia Florida
Georgia Hawaii Idaho Illinois
Indiana lowa Kansas Kentucky
Louisiana Maine Maryland Massachusetts
Minnesota Mississippi Missouri Nebraska
Nevada New Hampshire New Jersey New Mexico
New York North Carolina North Dakota Ohio
Oklahoma Pennsylvania Rhode Island South Carolina
South Dakota Tennessee Texas Utah
Vermont Virginia Washington West Virginia
Wyoming

2. The violator must not reside in one of the following states:

NON-PARTICIPATING STATES ARE:

Alaska California Michigan
Montana Oregon Wisconsin
3. NRVC applies only to the penalty assessment violations indicated in the

statute listing the violations. §66-8-116
4. The following citations are not covered by the compact:
o Offenses which mandate personal appearances
0 Moving traffic violations which alone carry suspensions or
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revocations

Equipment violations

Inspection violations

Size and weight violations

Parking violations

Transportation of hazardous material violations

O O0OO0O0Oo

5. Citations to be suspended under the NRVC must be submitted within six
months of the violation.

" S
Notice of Failure to Appear in Court

 oE e eaan @ Mandated Information
UNDER NON.RESIDENT WOLATCR CORMPACT) o
N L PORTING CORTS COMPLETE WAME AND ADORESS T
1

Complete all boxes

— COURT CODE

o | - .
AR e e [T 5| cones s e Citation must include county +
| agency + citation number

If this is for failure to pay insert
C the total amount due after the
= ™ violation description

Attach a copy of original citation

Mail to:
MVD
Penalty/NRVC Unit
PO Box 1028
Santa Fe, NM 87504-1028
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11.5.2

" JEE
Rescission
of
Notice of Failure to Appear in Court

—
55?_‘ Complete all boxes

Sl Citation must include county +
PRt SRR | e vconc e agency + citation number

CATATION WASER

Attach a copy of original citation

Mail to:
e MVD
AvoTIONL CommENTS Penalty/NRVC Unit
PO Box 1028
Santa Fe, NM 87504-1028

Procedures for Failure to Appear/Pay for Non-Residents

When an out-of-state resident fails to appear as ordered or pay an assessed traffic fine much
of the process is similar to in-state resident violators. The court may set a policy to follow
one or more of the following procedures:

11.5.3
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Issue a Criminal Summons Failure to Appear or Comply with Court Rules Form
9-216 or an Order to Show Cause Form 9-611. These forms may be mailed to the
defendant following the time constraints identified in ~ Rule 8-104D.

Issue a Bench Warrant for the arrest of the defendant as described in Rule 8-
206A.

Suspend the driver’s license using DMV Form 10048 Notice of Failure to Appear
in Court (Under Non-Resident Violator Compact) and follow the procedures
outlined in Section 11.5.1 above.

Procedures for Violator Payments under NRVC

If the court receives payment through DMV, the payment should be posted to the
violator’s file and the case closed.

If the court receives payment from the nonresident, the clerk notifies Motor
Vehicle Division by completing Form DMV Form 10947, "Notice of Compliance
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for Failure to Appear in Court." Motor Vehicle Division will clear the record and
notify the home state of the violator’s compliance.

e If a bench warrant has been issued it should be removed from the Law
Enforcement Information System. This should be done by the officer who arrests
the defendant or by the judge/clerk if the defendant is not arrested. In either
instance it should be removed from the system immediately. There should be a
signed note indicating the date and time of the cancelation of the warrant in the
person’s file. This may be written on the court’s copy of the warrant.

e After all conditions have been met and paperwork distributed the clerk closes the
file.
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CHAPTER 12

Administrative and Financial Procedures

This chapter covers:
e Processing mail.
e Procedures relating to records inspection requests.
e Collection of fines, fees, and costs.
e Guidelines for daily deposits.
e Cash bonds.
e Monthly report.

e Retention schedules.

12.1  Processing Mail

The court will receive all types of mail. There will be payments from defendants, notices
from attorneys, letters from defendants or family members, and more. In most cases it will
be the clerk’s responsibility to open the mail. It should be date stamped and processed daily.

Confidential mail shall be distributed to the appropriate person without being opened. The
exception to this rule is a letter to the judge from a defendant or a defendant’s family
member. The defendant or family member may be trying to influence the judge prior to a
final decision in a case. This would be considered ex parte communication so the judge
should not read the letter until after the case has been heard. It may be difficult to know if
the letter is an ex parte communication or a personal letter that does not have anything to do
with a case. The judge and clerk should decide on a policy for letters that will protect
privacy and avoid an ex parte communication.

12.2  Procedures Relating to Records Inspection Requests

The purpose of the Inspection of Public Records Act is to make available to the public, as
part of the routine duties of the courts, the greatest possible information about the affairs of
the courts and the official acts of the judges and clerks. §14-2-1 through §14-2-12.
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12.2.1

12.2.2

Page 12-2

Procedure for Requesting Records

Any person wishing to inspect public records may submit an oral or written
request to the court. However, the procedures set forth in the Inspection of Public
Records Act shall be carried out in response to a written request. The failure to
respond to an oral request shall not subject the judge or clerk to any penalty.

The Inspection of Public Records Act does not require that a record be created in
order to comply with the inspection request.

A written request shall provide the name, address, and telephone number of the
person seeking access to the records and shall identify the records sought with
reasonable particularity. No person requesting records shall be required to state
the reason for inspecting the records.

A court clerk receiving a written request shall permit the inspection immediately
or as soon as is practicable under the circumstances, but not later than fifteen (15)
days after receiving a written request. The three-day period shall not begin until
the written request is delivered to the court.

In the event that a written request is not made to a person not having possession
of or responsibility for the public records requested, the person receiving the
request shall promptly forward the request to the record’s custodian of the
requested public records and notify the party making the request. The notification
to the requestor shall state the reason for the absence of the records from that
person’s custody or control, the correct location of records and the name and
address of the custodian of records.

The court clerk should charge the appropriate fee for copying and certification,
which shall not exceed $1.00 per page. §14-2-9.

Responding to Written Requests for Inspection

A written request is received when it is delivered to the clerk responsible for the
court’s records.

If the records cannot be made available for inspection within three business days
after receipt, the clerk shall give written notice of when the records will be
available.

The clerk shall provide records for inspection no later than fifteen calendar days
after receipt of the request unless the request is extremely burdensome or broad.

If a request is extremely burdensome or broad, the clerk shall give written notice

within fifteen (15) calendar days of receipt that additional time is needed. The
records must be provided within a reasonable time. §14-2-10.
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e If requested, the court clerk can certify documents to be a true and correct copy of
the original.

12.2.3 Penalties for Not Responding to Written Requests

The time requirements are mandated by statute. It is essential that the courts give priority to
responding to written requests for records inspection. Penalties of $100 per day of
noncompliance can be imposed.

All written requests are deemed denied if the records are not provided for inspection within
fifteen calendar days of receipt of the request; the only exception is a request that is
extremely burdensome or broad. A denial of a written request requires a written explanation.

12.3 Financial Management

12.3.1 Collection of Fines, Fees, and Costs

A major portion of a clerk’s responsibilities includes processing payments of fines, fees and
costs. Every municipality is required to enact an ordinance requiring assessment of fines,
fees, and costs in criminal proceedings in which the defendant pleads or is found guilty in
municipal court. Every municipal judge is required to collect any assessed fines and all fees
and costs from convicted persons. 835-14-11.

While the fines are deposited in the general fund of each municipality the fees should be
separated as noted in the statutes. Money collected by the municipal court must be turned in
to the respective municipal treasurer by the 10" of each month. §35-14-7 All fees collected
must be remitted on a monthly basis to the Administrative Office of the Courts with the
exception of the judicial education fee and the corrections fee. A list of fees collected by
municipal courts is included in Section 8.3 of this manual.

See Appendices for the New Mexico Judicial Education Center Monthly Report and
Administrative Office of the Courts Monthly Report.

12.3.2  Guidelines for Daily Deposits

All funds collected by the municipal court should be deposited daily. Some courts have a
bank account while others deposit funds with the municipality to deposit into a bank account.
Both ways of doing business are fine. The courts that maintain a bank account must remit
the funds to the municipality no later than the tenth of each month. The court must also
provide instructions on how the money is to be dispersed.

The court should have receipts that:

e Are in numeric sequence.
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Designate the amount that goes to fines and the different fees that are collected by
municipal court

Have three copies. The defendant receives the original, a copy is kept with the
payment, and one is retained in the receipt book.

When preparing deposits for the municipal treasurer, the finance department, or directly for
deposit to the bank:

12.3.3
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Account for all receipts in numeric sequence. Any receipt missing from the day’s
sequence should be attached to the daily deposit with an explanation and a
supervisor’s signature.

The cash register should be balanced by the clerk who receipted the money, and
then given to the chief clerk (or designee of the chief clerk) to verify the deposit.
If the court has only one clerk it is recommended that someone within the
municipal government is assigned to assist with this process. This is a protection
for the clerk and the court.

Document cash total and list check numbers and individual checks by payors’
names. Reconcile the daily deposit slip, total cash, and individual checks. The
clerk making the deposit should obtain the deposit slip that has been validated by
the bank or city.

Keep all records related to the daily deposit together.

In order to safeguard against loss or theft, courts should deposit all monies.
Monies should not be left in the court overnight. If overnight deposits are
available at your banking facility, make a deposit at the end of the business day.
Exceptions to this will be those courts unable to reach a banking facility.

If the money cannot be deposited until the following day, make a note on the bank
deposit slip. In the event the money or change fund is held at the court overnight,
it must be secured in the safe.

Cash Bonds

The municipal court must deposit all cash bonds into a non-interest-bearing trust
account, either maintained by the municipal court or the municipality’s finance
department.

The following information should be recorded in a journal or notebook:
0 Defendant’s name;
o0 Name of the individual who posted the bond;

o Case number;
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0 Receipt number;
o Amount of bond; and
o Date receipt was issued.

e As with the daily deposit procedure, all receipts should be kept in numeric sequence.

e Court shall review its outstanding Cash Bond Report to ensure that appropriate action
is being taken on the cases. For example, outstanding bonds should be refunded,
converted, or forfeited. Action to remove bonds from the cash bond record should be
timely.

e After the court has determined that a cash bond is to be returned to the payor, the
court shall return the bond by issuing the check out of the Trust Account in the
amount of the bond. Every attempt should be made to refund the bond immediately.
This can be done in person or by mail, to the current address. To avoid audit
findings, the court should obtain copies of the bond receipts from the detention center
or jail and verify the name, address and correct amount of the bond. Upon receipt of
this information, it should be placed in the physical case file and a check may be
issued and mailed to the person who posted the bond. Form 9-312A

e |f the person who posted the bond dies, and there is no conversion or assignment, the
person requesting the refund must provide sufficient proof of appointment as personal
representative of the decedent. Proof may include Affidavit as Successor in Interest,
or, Order of Appointment as Personal Representative. Form 9-312A

12.4  Monthly Report

Each municipal court is required by law to submit a written monthly report for the previous
month to the governing body no later than the tenth of each month. The report shall include
a statement showing the name of the person who paid the fine and fees, the violation for
which the fine was levied, and the amount of fines and fees paid. Most court computer
software provides this information through a report that may be printed and submitted. §35-
14-7 and §35-14-8

12.5 Retention Schedule

The records retention and disposition schedule (RRDS) was developed as a guideline for
government entities in their records and information management programs. The state
records administrator may advise and assist municipal officials in the formulation of
programs for the disposition of public records maintained in municipal offices. This RRDS
does not have the effect of law until it is incorporated by each municipality into its records
and information management program through municipal resolution. Before incorporation it
may be modified to meet the particular needs of the municipality.

The current schedule may be found by accessing the New Mexico Commission of Public
Records web site at http://www.nmcpr.state.nm.us/nmac/parts/title01/01.019.0009.htm.
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APPENDIX 13.1
Time Limitations for Court Procedures

Appeal:

1. Notice of appeal - The notice of appeal shall be filed in the district court
within fifteen (15) days after the judgment or final order appealed from is file
stamped in the municipal court. Rule 8-703A

2. Record on appeal - Within fifteen (15) days after the appellant files a copy of
the notice of appeal in the municipal court the municipal court shall file with
the clerk of the district court the record on appeal taken in the action in the
municipal court. Rule 9-703F

Arraignment: within 30 days of the arrest, issuance of a criminal complaint, or traffic
citation. Rule 8-506A

Bail Bond Forfeiture:

1. Notice of forfeiture- Within four (4) days of the failure to appear or comply
the clerk will prepare and send Form 9-307, Notice of Bond Forfeiture and
Order to Show Cause to the surety that bonded the defendant out of jail 831-3-

2(B)(2)(b)

2. Hearing on the forfeiture — the forfeiture hearing shall be held thirty (30) or more
days after service of the Notice of Forfeiture and Order to Show Cause Rule 8-
407; Rule 8-406C

Citation Abstracts to MVD: citation abstracts should be submitted to the MV D within ten
(10) days of the entry of a conviction of violating a traffic ordinance. Exception: the
abstract for a deferred sentence on a regular citation should be held until the end of
the probation time and then submitted. §66-8-135(B)

Computing Time: computation of time shall not include the day of the process, weekends,
or holidays. Rule 8-104A

1. Motions or affidavits: shall be served not later than five (5) days before the
time specified for the hearing. Rule 8-104C

2. Service by mail: three (3) days shall be added to the prescribed period. Rule 8-
104D

Discovery: not less than ten (10) days before the trial both the prosecution and defense shall
disclose and make available for inspection all pertinent information. Rule 8-504A & B



Dismissal of Actions (with prejudice): a case will be dismissed with prejudice if it has been
pending for more than one hundred eighty-two (182) days. Rule 8-506E

Entry of Appearance by an Attorney: a written entry of appearance is filed within 3 days
of an oral communication from an attorney. Rule 8-107A

Monthly Reports and Remittances: the reports shall be filed and the money collected shall
be paid to the municipality not later than the tenth day of the month following
collection. 835-14-7

Payment of a Default Judgment by a Surety: the surety is to pay the default judgment
within ten (10) days after it is filed. Rule 8-406E

Probable Cause Determination: within forty-eight (48) hours after custody commences and
no later than the first appearance of the defendant whichever occurs earlier. Rule 8-
202A

Prosecution of a Petty Misdemeanor Offense: one (1) year from the date the offense was
committed. 830-1-8(D)

Service of a Summons:

1. Personal service: shall be made at least ten (10) days before the defendant is
required to appear.

2. Service by mail: an additional three (3) days shall be added pursuant to
Rule 8-104D.

Trials: a trial must be commenced (started) within 182 days of arraignment. Rule 8-506B

Voluntary Dismissal (without prejudice) and Refile Procedures: if a case has been
dismissed without prejudice the prosecution may refile it within the unexpired time of
the 182 days from the first arraignment of the defendant on the charges. Rule 8-506A

Witness Disclosure: not less than ten (10) days before the trial, the prosecution and
defendant shall exchange a list of the names and addresses of the witnesses each
intends to call at the trial. Rule 8-504C
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APPENDIX 13.2
Municipal Arrestable (Including DWI) Offense Flow Chart
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APPENDIX 13.3
Municipal Petty Misdemeanor Offense Flow Chart
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APPENDIX 13.4
Municipal Traffic Offense Flow Chart

Police Officer issues a traffic
citation to violator under city
ordinances (UTO)

A 4
Violator signs the

citation agreeing to pay
the penalty assessment

A 4
Violator signs the

citation to appear in
court

Defendant fails to appear

arraigned

A 4 A 4
Violator pays the Defendant fails to pay
assessed penalty to the the assessed penalty
court

Defendant appears and is

v

Defendant pleads guilty

A 4

A 4

Defendant is sentenced

Several actions may be taken:

e A summons or Order to
Show cause may be served
on the defendant

e A bench warrant may be
issued for the defendant

o The defendant’s driver’s

license may be suspended

v

Defendant pleads not guilty

h 4

Bench trial is conducted

A 4

Defendant is found guilty

Defendant is not

guilty
v

Sentencing and final order

\ 4

A 4

Citation Abstract is sent to MVD (if the sentence is
deferred the citation should be held by the court until
the probation time has expired then send to MVD.)

Final order of court




APPENDIX 13.5

NEW MEXICO JUDICIAL EDUCATION CENTER
MSC11 6060

1 University of New Mexico

Albuguerque, NM 87131-0001

MuNICIPAL COURT JUDICIAL EDUCATION FEE
MONTHLY REPORT

NAME OF MUNICIPALITY:
REPORT FOR THE MONTH OF: 20
DATE SUBMITTED:

PLEASE COMPLETE THIS REPORT REGARDLESS OF WHETHER FEES HAVE BEEN COLLECTED. MAIL
TO THE NEW MEXICO JUDICIAL EDUCATION CENTER AT THE ABOVE ADDRESS.

Judicial Education Fee, pursuant to NMSA 1978, §35-14-11 (B)(2), to be used
for the education and training, including production of bench books and other
written materials, of municipal judges and other municipal court employees. $

TOTAL TRANSMITTED TO JEC: | $

SIGNATURE OF COURT'S CONTACT PERSON:

PRINTED NAME OF COURT’S CONTACT PERSON:

ADDRESS:

CITY, STATE AND ZIP CODE:

TELEPHONE NUMBER:

EMAIL:

Revised: September 16, 2009



APPENDIX 13.6

ADMINISTRATIVE OFFICE OF THE COURTS
FISCAL SERVICES DIVISION

237 Don Gaspar Room 25

Santa Fe, NM 87501

MUNICIPAL COURT MONTHLY REPORT

Name of Municipality:

Report for month of: 20

Date submitted:

Please complete this report regardless of whether fees have been collected. Mail to:
Administrative Office of the Courts, Fiscal Services Division, Attention: Remittance

Sum of $65.00 fee, pursuant to 831-12-7(A) to defray the costs of chemical
and other tests for influence of liquor and drugs (DWI Lab Fee)

Sum of $75.00 fee, pursuant to §31-12-7(B) to fund programs
for the prevention of DWI (DWI Prevention Fee)

Sum of $75.00 fee, pursuant to 831-12-8(A), to defray the costs of chemical
and other analyses of controlled substances (Substance Abuse Fee)

Sum of $6.00 fee, pursuant to §35-14-11(B), for purchase and maintenance
of court automation systems in the municipal courts

(Municipal Court Automation Fee)

Total remitted to AOC

Signature of court’s contact person:

Printed name of court’s contact person:

Court address:

City, state and zip code:

Court phone number:




APPENDIX 13.7
Resources for Municipal Courts

Online Resources
The following links are for online resources useful to court clerks and judges.

Judicial Education Center

http://jec.unm.edu

The Judicial Education Center’s website provides a variety of information for judges and
court staff. There are numerous training tutorials and virtual trials, online copies of
benchbooks and manuals, flow charts, and links to other related sites.

Code of Judicial Conduct
http://www.conwaygreene.com/nmsu/lpext.dll?f=templates&fn=main-h.htm&2.0

Court Staff Ethics
http://www.nacmnet.org/codeofconduct.html
This website provides a model code of conduct for all court staff.

DUI Online Resource Center
http://nasjedui.unm.edu/
This website provides information on DUI issues nationally.

New Mexico Courts: The Judicial Branch of New Mexico

http://www.nmcourts.com/

This website is provided for the courts of New Mexico and offers contact information for all
branches of the court system.

New Mexico Commission of Public Records and Records Management
http://www.nmcpr.state.nm.us/records/records_hm.htm

This website will provide the judge and clerk with information on developing a records
retention and management process along with the rules for destruction of court records.

New Mexico Compilation Commission

http://www.nmcompcomm.us/printProducts.htm

The New Mexico Compilation Commission provides the statute books to the courts. They
may be ordered as needed.

New Mexico Justice

http://www.nmjustice.net/website/controller.php

This website consolidates and provides access to various New Mexico state and local
criminal justice and juvenile justice agency data sources.



http://jec.unm.edu/
http://www.conwaygreene.com/nmsu/lpext.dll?f=templates&fn=main-h.htm&2.0
http://www.nacmnet.org/codeofconduct.html
http://nasjedui.unm.edu/
http://www.nmcourts.com/
http://www.nmcpr.state.nm.us/records/records_hm.htm
http://www.nmcompcomm.us/printProducts.htm
http://www.nmjustice.net/website/controller.php

New Mexico Municipal League

http://www.nmml.org/

This website provides information about the Municipal Judges’ and Court Clerks’
Associations along with other subsections of the League.

New Mexico State Bar: Bar Bulletin
http://www.nmbar.org/Attorneys/PubReptSurv/barbulletin.html

This link will provide the Bar Bulletin published by the NM State Bar. Included in the
bulletin are cases heard by the Supreme Court and Court of Appeals, new rules and forms
that are being considered or have been approved, and other information of interest to the
courts.

New Mexico Transportation Law Center
http://ipl.unm.edu/traf/
This website provides a variety of information on traffic and DWI issues in New Mexico.

Manuals and Benchbooks

The following manuals and benchbooks are available to the courts. The court may contact
the agency listed for a copy.

Available from the Judicial Education Center
(also available online through the website)
e New Mexico Municipal Court Manual for Judges and Staff
e Judicial Ethics Handbook
o Traffic Citations Manual
e DWI Benchbook

Available from the New Mexico Compilation Commission
e New Mexico Statutes Annotated 1978 ™
2008 Annual Supplements, Replacement Pamphlets, and Index
2009 New Mexico Rules Annotated
2008 New Mexico Criminal and Traffic Law Manual


http://www.nmml.org/
http://www.nmbar.org/Attorneys/PubReptSurv/barbulletin.html
http://ipl.unm.edu/traf/

New Mexico Statutes, Rules and Forms
Instructions for Accessing Online

1. Click on or enter the following URL
http://www.conwaygreene.com/nmsu/lpext.dll?f=templates&fn=main-h.htm&2.0

2. Click on folder that says “New Mexico Statutes and Rules

Statutes
1. Click on “Statutory Chapters in New Mexico Statutes Annotated 1978
2. Click on chapter of the statute (this number is the first in the statute “35- - “)
3. Click on the article of the statute (this is the second number in the statute “35-14- “)
4. Click on the section of the statute (this is the third number “35-15-11")

Rules for Municipal Courts
1. Click on “Contents of Judicial Volume”
2. Click on Set 8 “Rules for Municipal Courts”
3. Click on the Article number of the rule being researched (8-1__ )
4. Click on the rule number being researched (8-102)

Criminal forms
1. Click on Set 9 “Criminal Forms *
2. Click on the article number of the form needed (9-2_ )
3. Click on the form number (9-201)


http://www.conwaygreene.com/nmsu/lpext.dll?f=templates&fn=main-h.htm&2.0

CHECKLISTS AND SCRIPTS
FOR MUNICIPAL COURT

Arraignment Page
14.1 Proceedings Where Jail May Be Imposed: Checklist.............ccooeviiiiiniinninnnn, 14-1
14.2 Proceedings Where Jail May Be Imposed: SCript........cccooveveiieiierenieseece e 14-5
14.3 Proceedings Where Jail Will Not Be Imposed: Checklist ..........c.ccccooiiiiinennee. 14-13
14.4 Proceedings Where Jail Will Not Be Imposed: SCript........cccocevvieienineninnennns 14-17

Pretrial Release, Bond and Bail

14.5 Checklist: ANNOTALEM. .......cc.oiiiiiiiiiieeee s 14-25
14.6 Checklist: NO ANNOTALIONS .........oiviiiiiiiiiieieiesieie e 14-31
Plea Agreement

14.7 With CouNSEl: SCIIPL...c..iiiiiicciece et 14-35
14.8 WIithout CoUNSEl: SCIIPL......ocviiiitiiicieieiee e 14-39

Criminal Trial

14.9 WIith COUNSEL: SCIIPT.....cviiiitiiiiitisiieee e 14-43

14.10 Without CoUNSEL: SCIIPL.....c.veiieieceee e 14-51

Judgment and Sentencing at Arraignment or Trial

14.11 ChecKIist: ANNOTALEA.........ccveiiiirieieiiee e 14-57
14.12 Checklist: NO ANNOLALIONS........c.oiiiiiieiiieiieie e 14-63
14.13 SCriPt: ANNOLALEA ......eeeiiiecieieeee et 14-69
14.14 Script: NO ANNOTALIONS .....ccvveieeieiiesie et e e see e sreeee e 14-75

Sentencing at a Separate Hearing

14.15 SCript: ANNOLALEA ......eeviieie et e e ee e 14-81

14.16 SCript: NO ANNOLALIONS .....ocveiiieiieiieitiee et ee e re e 14-87

The scripts contain suggested, not mandatory, language. They are provided only for guidance and do
not need to be followed verbatim. Feel free to adapt them to suit your needs.



Arraignment: Proceedings Where Jail May Be Imposed Checklist

14.1: Arraignment
Proceedings Where Jail May Be Imposed

Checkilist

(Use in all cases involving DWI, Reckless Driving, and Driving on a Suspended
or Revoked License; all criminal cases with a mandatory jail sentence; and all
cases where the judge has reserved the right to impose a jail sentence.)

1. Call the case (by saying the name of the case, the case number, and the date).

2. Ask the defendant to stand.

3. State the defendant’s name as it appears in the court file and ask the defendant if it
is accurate. (If necessary, amend the court documents.) Have the court clerk
confirm the defendant’s address privately, but do not read the address in open court.

4. Inform the defendant of his or her constitutional rights:

The right to bail if the defendant was arrested and remains in custody;

The right to see, hear, question, and cross-examine the witnesses who testify
against the defendant at trial;

The right to call witnesses to testify for the defense and to have them
subpoenaed and required to appear, at no cost to the defendant;

The right to assistance of counsel at every stage of the proceedings;

The right to representation by a court-appointed attorney if the defendant is
indigent;

The right to remain silent;
That any statement made by the defendant may be used against him or her;
The right to testify at trial; and

That if the defendant testifies at trial, he or she will be subject to cross-
examination.

5. Verify that the defendant understands these rights.
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Arraignment: Proceedings Where Jail May Be Imposed Checklist

6. If the defendant is not represented by counsel, can afford counsel, and wants an
attorney, reschedule arraignment for another date within a reasonable amount of
time (such as one week) to allow the defendant time to hire an attorney.

7. If the defendant wants an attorney, but claims that he or she cannot afford one,
determine whether the defendant is indigent.

If yes, appoint counsel.

If no, the defendant is not entitled to appointed counsel.

8. If the defendant wants to appear pro se (without an attorney), determine whether the
defendant is knowingly, voluntarily, and intelligently waiving counsel.

Inform the defendant of the right to counsel and of the possible disadvantages
of self-representation.

Decide whether the defendant understands the consequences of waiving
counsel and whether he or she is doing so voluntarily (without threats or
coercion).

If the defendant’s waiver of counsel is knowing, intelligent and voluntary,
have the defendant sign a Waiver of Counsel form, Criminal Form
9-401A.

9. If one has not been provided previously, provide the defendant with a copy of the
criminal complaint (or citation).

10. Tell the defendant what the charges are.

11. Read the applicable ordinances aloud.

12. Inform the defendant of the maximum penalty and mandatory minimum penalty
for each offense charged:

If no specific penalty is provided for the offense, inform the defendant of the
penalty for a petty misdemeanor: up to 90 days of jail and/or a fine up to
$500.

For DWI, read the maximum and mandatory minimum penalties for a first,
second, and third offense.

13. Explain the different pleas and their possible consequences.
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Arraignment: Proceedings Where Jail May Be Imposed Checklist

14. Ask the defendant to state his or her plea and enter the plea on the record. If the

defendant refuses to plead, enter a plea of not guilty. If the defendant’s plea is:

Not guilty, set the case for trial as soon as possible and remand the defendant
to custody, release on the defendant’s own recognizance, or release with bail
and set conditions.

Not guilty by reason of insanity, or guilty but mentally ill, transfer the
defendant to the district court.

Nolo contendere (no contest), make sure that the plea is voluntarily made,
that the defendant realizes the plea will have the same effect as a guilty plea,
and that the defendant understands the consequences of the plea. Question the
defendant personally, even if he or she is represented by counsel.

Determine whether the plea is of the defendant’s own free will,
whether it is made with a full understanding of all rights and possible
consequences, and whether it was induced by threats or promises
(other than promises made as part of a plea agreement).

Ask the defendant personally whether the plea is voluntary and
whether the decision to plead no contest is the result of prior
discussions between the prosecutor and the defendant or the
defendant’s attorney.

Advise the defendant that if he or she is not a U.S. citizen, the plea
may have an effect on his or her immigration or naturalization status.
If the defendant is represented by counsel, the court must determine if
the defendant has been advised by counsel of the immigration
consequences of the plea.

Use Criminal Form 9-406A (Guilty Plea Proceedings) as a checklist to
ensure the plea is voluntary and otherwise acceptable and proper.

Guilty, make sure that the plea is voluntarily made, that the defendant realizes
the consequences of the plea, and that there is a factual basis for the guilty
plea. Question the defendant personally, even if represented by counsel.

The factual basis may be established by simply asking the defendant
“What did you do that makes you believe you are guilty of this
offense?” The defendant’s answer must establish every element of the
offense, including general or specific criminal intent.

The plea must be of the defendant’s own free will, with a full
understanding of all rights and possible consequences. The plea must
not have been induced by threats or promises. Ask the defendant

June 2009
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Arraignment: Proceedings Where Jail May Be Imposed Checklist

personally whether the plea is voluntary and whether the decision to
plead guilty is the result of prior discussions between the prosecutor
and the defendant or the defendant’s attorney.

Advise the defendant that if he or she is not a U.S. citizen, the plea
may have an effect on his or her immigration or naturalization status.
If the defendant is represented by counsel, the court must determine if
the defendant has been advised by counsel of the immigration
consequences of the plea.

Use Criminal Form 9-406A (Guilty Plea Proceeding) as a checklist to
ensure the plea is voluntary and otherwise acceptable and proper.

15. Determine whether a plea of guilty or no contest is acceptable.

Page 14-4

Review the plea agreement, if any. It must be in writing. (See Criminal Form
9-408A.)

If acceptable, sign the agreement.

If the plea is accepted, order a presentence investigation and report or go
directly to sentencing.

If not acceptable, allow the defendant to withdraw a plea of guilty or no
contest.

If the plea is not acceptable, enter a plea of not guilty, set the case for trial as
soon as possible, and remand the defendant to custody, release on own
recognizance, or release with bail and set conditions of release (if not already
done).
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Arraignment: Proceedings Where Jail May Be Imposed Script

14.2: Arraignment

Proceedings Where Jail May Be Imposed

Script

(Use with all DWI cases; all traffic cases with a mandatory jail sentence, such
as Reckless Driving and Driving on a Revoked or Suspended License; all
criminal cases with mandatory jail time; and all cases in which the Court
reserves the right to impose a jail sentence.)

1. City/Town/Village v. , case number

2. [Ask the defendant to stand. State the defendant’s name as it appears in the court file
and ask the defendant if it is correct.]

3. This proceeding is called an arraignment. The principal purpose of arraignment is for
you to enter a plea to the charges. Before taking your plea, | will advise you of your
rights and options. | will advise you of the offense(s) you are charged with and will
give you a copy of the criminal complaint or citation if you do not already have one.
At that point, you will enter a plea to the charges.

4. You have the right to:

A

B.

June 2009

Plead not guilty;

A trial on the charge(s);

Be released on bail, if you are still in custody;

The assistance of an attorney at all stages of the case. If you cannot afford to
hire an attorney, the court may appoint an attorney to represent you if you

qualify for such representation.

See and hear the witnesses at trial and to cross-examine them or ask them
questions;

To present evidence in your own behalf;

To have the court issue subpoenas for you directing your witnesses to be in
court for trial and to testify;

To remain silent and not be forced to incriminate yourself. That means that
you are never required to testify. And,
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Arraignment: Proceedings Where Jail May Be Imposed Script

To be presumed innocent until the prosecution proves your guilt beyond a
reasonable doubt. You are not required to prove anything. The prosecution
must prove the charge(s) and must do so beyond a reasonable doubt if the case

goes to trial.

5. Do you understand these rights? Do you have any questions about these rights? [If
the court is uncertain that the defendant understands any of these rights, the court
may ask the defendant to explain what had just been stated: e.g. “Could you please
explain to me how you understand what I have just told you? | want to be certain that
you are clear about what | have said.”’]

6. [Always ask the following questions, regardless of whether the defendant has an
attorney or will appear pro se.]

“Do you understand that if you are not a U.S. citizen and you are convicted,
there may be immigration and naturalization consequences to your conviction,
including possible deportation?”

[If defendant has legal counsel:]

“Has your attorney explained the possible immigration and naturalization
consequences to you to your satisfaction?”

7. [If the defendant does not have counsel, you must determine whether the defendant is
entitled to court-appointed counsel. ]

Do you understand that you have the right to have an attorney represent you and that
if you cannot afford an attorney, one may be appointed for you if you qualify for
such representation?

[If no, rephrase the question.]

[If yes, ask]: Can you afford to hire an attorney or consult with an attorney for
advice?

[If yes, determine whether the defendant wants an attorney]: Do you
want to hire or consult with an attorney?

[If yes, reset the arraignment for a week later to allow the
defendant a reasonable opportunity to hire an attorney or
consult an attorney for advice.]

[If no, determine whether the defendant is making a knowing,
intelligent, and voluntary waiver of counsel by asking the
following questions]:

June 2009
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Arraignment: Proceedings Where Jail May Be Imposed Script

Do you understand that if you are convicted you may be
sentenced to jail?

Do you understand the consequences of waiving counsel?

Is your decision to waive counsel made voluntarily, without
threats or coercion?

Do you wish to waive your right to an attorney and
represent yourself?

[If yes to all questions, have the defendant sign a Waiver of
Counsel form, Criminal Form 9-401A, and continue with
the arraignment.]

[1f no, ask]: Do you wish to request a court-appointed attorney?

[If yes, you must make an indigency determination and appoint
counsel if indigent.]

[If no, you must determine whether the defendant is making a
knowing, intelligent, and voluntary waiver of counsel by asking
the following questions]:

Do you understand that if you are convicted you may be
sentenced to jail?

Do you understand the consequences of waiving counsel?

Is your decision to waive counsel made voluntarily, without
threats or coercion?

Do you wish to waive your right to an attorney and
represent yourself?

[If yes to all questions, have the defendant sign a Waiver of
Counsel form, Criminal Form 9-401A, and continue with
the arraignment.]

8. Have you received a copy of the criminal complaint or citation? [If no, provide the

defendant a copy.]

9. You are charged with

[Read the ordinance(s) aloud.]

June 2009
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Arraignment: Proceedings Where Jail May Be Imposed Script

10.

11.

12.

13.

14.

15.

16.

Do you understand the charge(s)?

[NOTE: If the charge is DWI or Aggravated DWI, you must inform the defendant of
the maximum and mandatory minimum penalties for a first, second, and third
offense.]

The maximum penalty for [enter charge] is
. [If applicable]: The mandatory minimum penalty for
[enter charge] is

As for entering a plea, you have two basic choices. First, you may plead not guilty to
the charge(s). You should plead not guilty if you want to contest the charges and
have a trial, if you want to talk with your family, friends or a lawyer before making a
final decision, or if you want more time to think about your decision. You should
plead not guilty if you are confused or not sure what to do.

Do you understand that you have the right to enter into plea discussions with the
prosecutor? You should plead not guilty if you would like to talk to the prosecutor
about a plea agreement.

Your second choice is to plead guilty or no contest. The court may or may not accept
a no contest plea. If you plead guilty, or if you plead no contest and the court accepts
the plea, you will not have a trial.

If you plead guilty or no contest, you will be giving up your right to a trial, your right
to confront and cross-examine the witnesses against you, your right to present
evidence in your own behalf and have the court subpoena witnesses of your choosing,
your right to remain silent, and your right to be presumed innocent unless proven
guilty beyond a reasonable doubt. If you are not a US citizen, there may be
immigration and naturalization consequences—possibly including deportation—to
your plea and conviction.

How do you plead to the charge(s)?

[Depending on the defendant’s plea, follow the chart on the next page.]
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Arraignment: Proceedings Where Jail May Be Imposed Script

Not Guilty Plea

17. Your trial is set for
(date)
at (time).

OR

Please see the clerk, who
will assign a trial date and
time and provide you with a
witness list that you must
return to the court by the
date specified.

18. [Either set bail and/or
conditions of release or
place defendant in custody.]

19. You are expected to be
at trial with your attorney if
you have one, to have
witnesses available if you
have any, and to be
prepared to proceed to trial.
If you fail to appear for
trial, a warrant may be
issued for your arrest.

20. Do you have any

Guilty Plea

17. Do you understand that
by pleading guilty you are
admitting that you
committed the crime, you
are giving up any defense
you may have to the
charge(s), and you are
giving up the constitutional
rights I described to you
earlier?

18. Do you understand that
if you plead guilty and are
not a U.S. citizen, there may
be immigration and
naturalization consequences
to your conviction,
including possible
deportation?

19. Are you willing to
waive these rights?

20. Were any threats made
to get you to plead guilty?

21. Was any force used to
get you to plead guilty?

No Contest Plea

17. Do you understand that
by pleading no contest you
will be found guilty by the
court, even though you are
not admitting that you
committed the crime?

18. Do you understand that
if you plead no contest and
are not a U.S. citizen, there
may be immigration and
naturalization consequences
to your conviction,
including possible
deportation?

19. Do you understand that
a plea of no contest will
result in your criminal
record showing a conviction
on the charge(s)?

20. Do you understand that
by pleading no contest you
are giving up any defense
you may have to the
charge?

questions? 21. Do you wish to give up
22. Were any promises the constitutional rights |
made to get you to plead described to you earlier?
guilty?
22. Were any threats made
23. Is your guilty plea to get you to plead no
entered of your own free contest?
will?
23. Was any force used to
24. [Obtain a factual basis | get you to plead no contest?
for the plea by asking the
defendant what he or she 24. Were any promises
did to commit the offense. made to get you to plead no
The factual basis must contest?
establish every element of
the offense.] What did you | 25. Is your plea entered of
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Arraignment: Proceedings Where Jail May Be Imposed Script

do to make you believe you
are guilty of this charge?

25. Are you on probation or
parole for anything now?

[If no, go to question 26.]

[If yes]:

Which, probation or parole?
From which court?

What is the charge?

When were you placed on
probation/parole? If you
were placed on probation
after the incident leading to
today’s charge(s), your
conviction today will not
affect your probation or
parole.

How long is your
probation/parole?

[If the incident leading to
the current charge occurred
while the defendant was
already on probation or
parole]: Do you understand
that your guilty plea in this
case could result in
revocation of your
probation/parole?

If your probation or parole
is revoked because of this
plea, do you understand that
you can be given a
maximum sentence in the
case for which you are
serving probation or parole?

your own free will?

26. [Although not required
by law for a no-contest
plea, it is advisable to
obtain a factual basis for
this plea by asking the
defendant what he or she
did to commit the offense.

The factual basis must
establish every element of
the offense.] What did you
do to make you believe you
are guilty of this charge?

27. Are you on probation or
parole for anything now?

[If no, go to question 28.]
[If yes]:

Which, probation or parole?
From which court?

What is the charge?

When were you placed on
probation/parole? If you
were placed on probation
after the incident leading to
today’s charge(s), your
conviction today will not
affect your probation or
parole.

How long is your
probation/parole?

[If the incident leading to
the current charge occurred
while the defendant was
already on probation or
parole]: Do you understand
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Arraignment: Proceedings Where Jail May Be Imposed Script

26. Do you wish to proceed
with your guilty plea to the
charge of ?

27. The court finds the
defendant knowingly,
voluntarily, and
intelligently entered a plea
of guilty to the charge(s)
and that there is a factual
basis for the plea as
evidenced by

(briefly state the facts).
The plea is accepted and
entered of record.

OR

The court finds that the
defendant’s plea is not
knowing, intelligent and
voluntary, and therefore
rejects the plea of guilty.
The court enters a plea of
not guilty on behalf of the
defendant. [Set a date for
trial and for producing
witness lists; place the
defendant in custody,
release on own
recognizance with
conditions, or release with
bail and conditions.]

28. [If the court accepts the
guilty plea, either:

Go to sentencing (consider
any evidence and
arguments in mitigation and
aggravation, and give the
defendant an opportunity to
address the court (known as
the right of allocution)).

that your conviction in this
case, based on your no
contest plea, could result in
revocation of your
probation/parole?

If your probation or parole
is revoked because of this
plea and conviction, do you
understand that you can be
given a maximum sentence
in the case for which you
are serving probation or
parole?

28. Do you wish to proceed
with your no contest plea to
the charge of ?

29. The court finds the
defendant knowingly,
voluntarily, and
intelligently entered a plea
of no contest to the
charge(s) [and that there is
a factual basis for the plea
as evidenced by

(briefly state the facts)].
The plea is accepted and
entered of record.

OR

The court finds that the
defendant’s plea is not
knowing, intelligent and
voluntary, and therefore
rejects the plea of no
contest. The court enters a
plea of not guilty on behalf
of the defendant. [Set a date
for trial and for producing
witness lists; place the
defendant in custody,
release on own
recognizance with
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OR

Set a date for sentencing,
order a presentence report,
and impose release
conditions or place
defendant in custody.]

conditions, or release with
bail and conditions.]

30. [If the court accepts the
no contest plea, either:

Go to sentencing (consider
any evidence and
arguments in mitigation and
aggravation, and give the
defendant an opportunity to
address the court (known as
the right of allocution)).

OR

Set a date for sentencing,
order a presentence report,
and release the defendant
on his or her own
recognizance, release the
defendant with bail and
conditions, or place the
defendant in custody.]
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14.3: Arraignment
Proceedings Where Jail Will Not Be Imposed

Checklist

(Use in all traffic cases except DWI, Reckless Driving, and Driving on a
Suspended or Revoked License; all criminal cases without a mandatory jail
sentence; and all cases where the judge has chosen not to impose a jail
sentence.)

1. Call the case (by saying the name of the case, the case number, and the date).

2. Ask the defendant to stand.

3. State the defendant’s name as it appears in the court file and ask the defendant if it
is accurate. (If necessary, amend the court documents.) Have the court clerk
confirm the defendant’s address privately, but do not read the address in open court.

4. Inform the defendant of his or her constitutional rights:

The right to bail if the defendant was arrested and remains in custody;

The right to see, hear, question, and cross-examine the witnesses who testify
against the defendant at trial;

The right to call witnesses to testify for the defense and to have them
subpoenaed and required to appear, at no cost to the defendant;

The right to assistance of private counsel at every stage of the proceedings, but
no right to representation by a court-appointed attorney;

The right to remain silent;
That any statement made by the defendant may be used against him or her;
The right to testify at trial; and

That if the defendant testifies at trial, he or she will be subject to cross-
examination.

5. Verify that the defendant understands these rights.
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6. If the defendant wants private counsel, reschedule arraignment for another date
within a reasonable amount of time (such as one week) to allow the defendant time
to hire an attorney.

7. 1f one has not been provided previously, provide the defendant with a copy of the
criminal complaint (or citation).

8. Tell the defendant what the charges are.
9. Read the applicable ordinance(s) aloud.
10. Determine whether the defendant understands the charge(s).

11. Inform the defendant of the maximum penalty and mandatory minimum penalty
for each offense charged. If no specific penalty is provided for the offense,
inform the defendant of the penalty for a petty misdemeanor: up to 90 days of jail
and/or a fine up to $500.

12. Explain the different pleas available and their possible consequences.

13. Ask the defendant to state his or her plea and enter the plea on the record. If the
defendant refuses to plead, enter a plea of not guilty. If the defendant’s plea is:

Not guilty, set the case for trial as soon as possible and remand the defendant
to custody, release on the defendant’s own recognizance, or release with bail
and set conditions.

Not guilty by reason of insanity, or guilty but mentally ill, transfer the
defendant to the district court.

Nolo contendere (no contest), make sure that the plea is voluntarily made,
that the defendant realizes the plea will have the same effect as a guilty plea,
and that the defendant understands the consequences of the plea. Question the
defendant personally, even if he or she is represented by counsel.

Determine whether the plea is of the defendant’s own free will,
whether it is made with a full understanding of all rights and possible
consequences, and whether it was induced by threats or promises
(other than promises made as part of a plea agreement).

Ask the defendant personally whether the plea is voluntary and
whether the decision to plead no contest is the result of prior
discussions between the prosecutor and the defendant or the
defendant’s attorney.
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Advise the defendant that if he or she is not a U.S. citizen, the plea
may have an effect on his or her immigration or naturalization status.
If the defendant is represented by counsel, the court must determine if
the defendant has been advised by counsel of the immigration
consequences of the plea.

Use Criminal Form 9-406A (Guilty Plea Proceedings) as a checklist to
ensure the plea is voluntary and otherwise acceptable and proper.

Guilty, make sure that the plea is voluntarily made, that the defendant realizes

the consequences of the plea, and that there is a factual basis for the guilty
plea. Question the defendant personally, even if represented by counsel.

The factual basis may be established by simply asking the defendant
“What did you do that makes you believe you are guilty of this
offense?” The defendant’s answer must establish every element of the
offense, including general or specific criminal intent.

The plea must be of the defendant’s own free will, with a full
understanding of all rights and possible consequences. The plea must
not have been induced by threats or promises. Ask the defendant
personally whether the plea is voluntary and whether the decision to
plead guilty is the result of prior discussions between the prosecutor
and the defendant or the defendant’s attorney.

Advise the defendant that if he or she is not a U.S. citizen, the plea
may have an effect on his or her immigration or naturalization status.
If the defendant is represented by counsel, the court must determine if
the defendant has been advised by counsel of the immigration
consequences of the plea.

Use Criminal Form 9-406A (Guilty Plea Proceeding) as a checklist to
ensure the plea is voluntary and otherwise acceptable and proper.

14. Determine whether a plea of guilty or no contest is acceptable.

Review the plea agreement, if any. It must be in writing. (See Criminal Form

9-408A.)

If acceptable, sign the agreement.

If the plea is accepted, order a presentence investigation and report or go

directly to sentencing.

If not acceptable, allow the defendant to withdraw a plea of guilty or no
contest.
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If the plea is not acceptable, enter a plea of not guilty, set the case for trial as
soon as possible, and remand the defendant to custody, release on own
recognizance, or release with bail and set conditions of release (if not already

done).
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14.4: Arraignment

Proceedings Where Jail Will Not Be Imposed

Script

(Use in all traffic cases except DWI, Reckless Driving, and Driving on a
Suspended or Revoked License; all criminal cases without jail penalties; and all
cases in which the judge has decided not to impose jail.)

1. City/Town/Village v. , case number

2. [Ask the defendant to stand. State the defendant’s name as it appears in the court
file and ask the defendant if it is correct.]

3. This proceeding is called an arraignment. The principal purpose of arraignment is for
you to enter a plea to the charges. Before taking your plea, | will advise you of your
rights and options. | will advise you of the offense(s) you are charged with and will
give you a copy of the criminal complaint or citation if you do not already have one.
At that point, you will enter a plea to the charges.

4. You have the right to:

A.

B.
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Plead not guilty;

A trial on the charge(s);

Bail, if you are still in custody;

The assistance of a private attorney at all stages of the case. You do NOT,
however, have the right to a court-appointed attorney because no jail will be

imposed in this case.

See and hear the witnesses at trial and to cross-examine them or ask them
questions;

To present evidence in your own behalf;

To have the court issue subpoenas for you directing your witnesses to be in
court for trial and to testify;

To remain silent and not be forced to incriminate yourself. That means that
you are never required to testify. And,

To be presumed innocent until the prosecution proves your guilt beyond a
reasonable doubt. You are not required to prove anything. The prosecution
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10.

11.

12.

must prove the charge(s) and must do so beyond a reasonable doubt if the case
goes to trial.

Do you understand these rights? Do you have any questions about these rights? [If
the court is uncertain that the defendant understands any of these rights, the court
may ask the defendant to explain what had just been stated: e.g. “Could you please
explain to me how you understand what I have just told you? | want to be certain that
you are clear about what | have said.”’]

[Always ask the following questions, regardless of whether the defendant has an
attorney or will appear pro se.]

“Do you understand that if you are not a U.S. citizen and you are convicted,
there may be immigration and naturalization consequences to your conviction,
including possible deportation?”

[If defendant has legal counsel:]

“Has your attorney explained the possible immigration and naturalization
consequences to you to your satisfaction?”

Have you received a copy of the criminal complaint or citation? [If no, provide the
defendant a copy.]

You are charged with
[Read the ordinance(s) aloud.]

Do you understand the charge (s)?

The maximum penalty for [enter charge] is
. [If applicable]: The mandatory minimum penalty for
[enter charge] is

As for entering a plea, you have two basic choices. First, you may plead not guilty to
the charge(s). You should plead not guilty if you want to contest the charges and
have a trial, if you want to talk with your family, friends or a lawyer before making a
final decision, or if you want more time to think about your decision. You should
plead not guilty if you are confused or not sure what to do. You may change your
plea from Not Guilty to Guilty at any time.

Do you understand that you have the right to enter into plea discussions with the
prosecutor? You should plead not guilty if you would like to talk to the prosecutor
about a plea agreement.
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13. Your second choice is to plead guilty or no contest. The court may or may not accept
a no contest plea. If you plead guilty, or if you plead no contest and the court accepts
the plea, you will not have a trial.

14. If you plead guilty or no contest, you will be giving up your right to a trial, your right
to confront and cross-examine the witnesses against you, your right to present
evidence in your own behalf and have the court subpoena witnesses of your choosing,
your right to remain silent, and your right to be presumed innocent unless proven
guilty beyond a reasonable doubt. If you are not a US citizen, there may be
immigration and naturalization consequences—possibly including deportation—to
your plea and conviction.

15. How do you plead to the charge(s)?
[Depending on the defendant’s plea, follow the chart on the next page.]
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Not Guilty Plea

16. Your trial is set for
(date)
at (time).

OR

Please see the clerk, who
will assign a trial date and
time and provide you with a
witness list that you must
return to the court by the
date specified.

17. [Either set bail and/or
conditions of release or
place defendant in custody.]

18. You are expected to be
at trial with your attorney if
you have one, to have
witnesses available if you
have any, and to be
prepared to proceed to trial.
If you fail to appear for
trial, a warrant may be
issued for your arrest.

19. Do you have any
questions?

Guilty Plea

16. Do you understand that
by pleading guilty you are
admitting that you
committed the crime, you
are giving up any defense
you may have to the
charge(s), and you are
giving up the constitutional
rights I described to you
earlier?

17. Do you understand that
if you plead guilty and are
not a U.S. citizen, there may
be immigration and
naturalization consequences
to your conviction,
including possible
deportation?

18. Are you willing to
waive these rights?

19. Were any threats made
to get you to plead guilty?

20. Was any force used to
get you to plead guilty?

21. Were any promises
made to get you to plead
guilty?

22. Is your guilty plea
entered of your own free
will?

23. [Obtain a factual basis
for the plea by asking the
defendant what he or she
did to commit the offense.
The factual basis must
establish every element of
the offense.] What did you

No Contest Plea

16. Do you understand that
by pleading no contest you
will be found guilty by the
court, even though you are
not admitting that you
committed the crime?

17. Do you understand that
if you plead guilty and are
not a U.S. citizen, there may
be immigration and
naturalization consequences
to your conviction,
including possible
deportation?

18. Do you understand that
a plea of no contest will
result in your criminal
record showing a conviction
on the charge(s)?

19. Do you understand that
by pleading no contest you
are giving up any defense
you may have to the
charge?

20. Do you wish to give up
the constitutional rights |
described to you earlier?

21. Were any threats made
to get you to plead no
contest?

22. Was any force used to
get you to plead no contest?

23. Were any promises
made to get you to plead no
contest?

24. Is your plea entered of
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do to make you believe you
are guilty of this charge?

24. Are you on probation or
parole for anything now?

[If no, go to question 25.]

[If yes]:

Which, probation or parole?
From which court?

What is the charge?

When were you placed on
probation/parole? If you
were placed on probation
after the incident leading to
today’s charge(s), your
conviction today will not
affect your probation or
parole.

How long is your
probation/parole?

[If the incident leading to
the current charge occurred
while the defendant was
already on probation or
parole]: Do you understand
that your guilty plea in this
case could result in
revocation of your
probation/parole?

If your probation or parole
is revoked because of this
plea, do you understand that
you can be given a
maximum sentence in the
case for which you are
serving probation or parole?

your own free will?

25. [Although not required
by law for a no-contest
plea, it is advisable to
obtain a factual basis for
this plea by asking the
defendant what he or she
did to commit the offense.

The factual basis must
establish every element of
the offense.] What did you
do to make you believe you
are guilty of this charge?

26. Are you on probation or
parole for anything now?

[If no, go to question 27.]
[If yes]:

Which, probation or parole?
From which court?

What is the charge?

When were you placed on
probation/parole? If you
were placed on probation
after the incident leading to
today’s charge(s), your
conviction today will not
affect your probation or
parole.

How long is your
probation/parole?

[If the incident leading to
the current charge occurred
while the defendant was
already on probation or
parole]: Do you understand
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25. Do you wish to proceed
with your guilty plea to the
charge of ?

26. The court finds the
defendant knowingly,
voluntarily, and
intelligently entered a plea
of guilty to the charge(s)
and that there is a factual
basis for the plea as
evidenced by

(briefly state the facts).
The plea is accepted and
entered of record.

OR

The court finds that the
defendant’s plea is not
knowing, intelligent and
voluntary, and therefore
rejects the plea of guilty.
The court enters a plea of
not guilty on behalf of the
defendant. [Set a date for
trial and for producing
witness lists; place the
defendant in custody,
release on own
recognizance with
conditions, or release with
bail and conditions.]

27. [If the court accepts the
guilty plea, either:

Go to sentencing (consider
any evidence and
arguments in mitigation and
aggravation, and give the
defendant an opportunity to
address the court (known as
the right of allocution)).

that your conviction in this
case, based on your no
contest plea, could result in
revocation of your
probation/parole?

If your probation or parole
is revoked because of this
plea and conviction, do you
understand that you can be
given a maximum sentence
in the case for which you
are serving probation or
parole?

27. Do you wish to proceed
with your no contest plea to
the charge of ?

28. The court finds the
defendant knowingly,
voluntarily, and
intelligently entered a plea
of no contest to the
charge(s) [and that there is
a factual basis for the plea
as evidenced by

(briefly state the facts)].
The plea is accepted and
entered of record.

OR

The court finds that the
defendant’s plea is not
knowing, intelligent and
voluntary, and therefore
rejects the plea of no
contest. The court enters a
plea of not guilty on behalf
of the defendant. [Set a date
for trial and for producing
witness lists; place the
defendant in custody,
release on own
recognizance with
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OR conditions, or release with
bail and conditions.]

Set a date for sentencing,
order a presentence report, | 29. [If the court accepts the

and impose release no contest plea, either:
conditions or place
defendant in custody.] Go to sentencing (consider

any evidence and
arguments in mitigation and
aggravation, and give the
defendant an opportunity to
address the court (known as
the right of allocution)).

OR

Set a date for sentencing,
order a presentence report,
and release the defendant
on his or her own
recognizance, release the
defendant with bail and
conditions, or place the
defendant in custody.]
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14.5: Pretrial Release, Bond and Ball
Checklist: Annotated

Applicable Law:
N.M. Const. art. 11, §13.
NMRA 8-401

IMPORTANT NOTE: Under the New Mexico Constitution, art. 11, §13, defendants are
presumed innocent until proven guilty and therefore must be given an opportunity to be
released pending trial (except in certain limited circumstances not relevant to Municipal
Courts, such as cases involving capital crimes). According to our constitution, defendants
must be released on their own recognizance or upon an unsecured appearance bond (with or
without conditions of release) unless such release will not reasonably assure the defendant’s
appearance in court or the safety of another or the community as a whole. In that case, the
court must set a secured bond amount and appropriate release conditions. By requiring a
secured bond, the court provides the defendant an opportunity to be released: if the
defendant pays the bond, the defendant is released from custody with release conditions.

1. Is the defendant still in custody?

2. If yes, consider the following factors [to determine what type of release is
appropriate]:

The nature and circumstances of the offense(s) charged, including whether the
offense is a crime of violence or involves a narcotic drug;

_______ The weight of the evidence against the defendant;

Defendant’s character;

Defendant’s mental and physical condition;

Defendant’s family ties;

Defendant’s employment status, employment history, and financial resources;
Defendant’s past and present residences;

Length of the defendant’s residence in the community;

Facts tending to indicate the defendant has strong ties to the community;

Facts indicating the possibility that the defendant will commit new crimes if
released,;
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Defendant’s past conduct, history relating to drug or alcohol abuse, criminal
history, and history concerning appearances at court proceedings;

Whether at the time of the offense or of arrest the defendant was on probation,
parole, or other release pending trial, sentencing, appeal, or completion of an
offense under federal, state, or local law;

The nature and seriousness of the danger to any person or the community that
would be posed by the defendant’s release; and,

Any other facts tending to indicate whether the defendant is likely to appear.

3. Based on those considerations, determine whether releasing the defendant on his
or her own recognizance or with an unsecured appearance bond, with or
without release conditions, will:

Reasonably assure the defendant’s appearance in court;

Reasonably prevent the defendant from unlawfully interfering with the
judicial process; and

Reasonably secure the safety of all members of the community.
4. Release Options: Unsecured and Secured Appearance Bonds

[Each of the following options requires the defendant to sign an appearance bond, which is a
promise to appear in court at a future date. The appearance bond may be unsecured or
secured.

An unsecured appearance bond either sets no bail at all, or sets bail at a certain amount but
only requires the defendant to pay the amount if he or she fails to appear or to comply with a
condition of release.

A secured appearance bond requires the defendant to pay or pledge a certain amount
upfront, with a later refund or voiding of the pledge, as incentive for the defendant to appear
in court and comply with the conditions of release. An appearance bond may be secured in a
number of ways: by the defendant or a surety posting a full or partial cash deposit with the
court, by execution of a bail bond by a surety, or by execution of a property bond. A surety is
an individual or business that guarantees to pay the full amount if the defendant fails to
appear or comply with the conditions.

Reminder: The N.M. Constitution requires release on the defendant’s recognizance or
release with an unsecured appearance bond unless such release will not reasonably assure
the defendant’s appearance in court, the safety of another, or the safety of the community. If
you have determined that release on the defendant’s own recognizance or on an unsecured
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appearance bond is insufficient to meet these goals, release the defendant on the first of the
following types of secured bonds that will reasonably assure the appearance of the defendant
as required and the safety of any person and the community.]

Release on an Unsecured Appearance Bond

Release on Personal Recognizance. The defendant signs an appearance bond,

with no bail set. Other conditions may be imposed. (Go to #5.) [You must
release the defendant on his or her own recognizance unless you have
determined that this will not assure the defendant’s appearance or will not
secure the safety of another or the community.]

OR

Release to the Custody of a Third Party who becomes responsible for assuring

the defendant’s appearance and compliance with all conditions. The defendant
signs an appearance bond and agrees to remain in the custody of a Third
Party. The Third Party agrees to supervise the defendant and report any
violation of the conditions of release to the court. No bail is set. Other
conditions may be imposed. (Go to #5.)

OR

Release on an Unsecured Appearance Bond. The defendant signs an

appearance bond and the court sets the amount of bail but does not require a
cash deposit or pledge of property. Other conditions may be imposed. (Go to
#5.)

OR

Release on a Secured Appearance Bond

Appearance Bond Secured by Bail Bond and Partial Cash Deposit. The

defendant signs an appearance bond, the court sets bail, and a percentage of
the amount of bail must be deposited with the court before the defendant is
released. The court determines the percentage of bail to be deposited.
Additional conditions may be imposed. (Go to #5.)

OR

Appearance Bond Secured by Full Cash Deposit. The defendant signs an
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appearance bond, the court sets bail, and 100% of the amount of bail must be
deposited with the court before the defendant is released. The deposit may be
paid by the defendant or by a surety. Additional conditions may be imposed.
(Go to #5.)
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OR

Appearance Bond Secured by a Bail Bond Executed by the Defendant and an

Unpaid Surety. An unpaid surety is someone other than a bail bondsman.
Typically, an unpaid surety is a family member or close friend. The defendant
signs an appearance bond, the court sets bail, and the defendant and the
unpaid surety execute a bail bond in the full amount of the bail by pledging
sufficient real or personal property. Additional conditions may be imposed.
(Go to #5.) [If the court uses this option, Form 9-304 (Bail Bond) must be
completed.]

OR

Appearance Bond Secured by a Bail Bond Executed by the Defendant and a

Paid Surety (Bail Bondsman). The defendant signs an appearance bond, the
court sets bail, and the defendant and the paid surety execute a bail bond.
Additional conditions may be imposed. (Go to #5.) [If the court uses this
option, Form 9-304 (Bail Bond) must be completed.]

5. Conditions of Release.

[The court must impose the least restrictive conditions that will reasonably assure the
defendant’s appearance, the safety of any person and the community, and the orderly
administration of justice. There is no additional requirement that the conditions be
reasonably related to the crime charged. For example, in a domestic violence case where no
weapons were used, it is within the court’s discretion to inquire about—and restrict--
defendant’s access to or possession of guns or other weapons. ]

The court may require the defendant to:

Refrain from committing a federal, state, or local crime during release;
Remain in the custody of a designated person who agrees to supervise the
defendant and report any violation of a condition of release to the court. Third
party custody is permissible only if the designated third party is reasonably
able to assure the court that the defendant will appear and will not pose a
danger to the safety of another or the community;

Maintain employment or actively seek employment;

Maintain or begin an educational program;

Comply with restrictions on personal associations, place of abode or travel, as
specified by the court;

Comply with an electronic monitoring device;
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Avoid all contact with the alleged victim of the crime and with any potential
witness who may testify about the offense, including any co-defendants;

Report on a regular basis to a designated pretrial services agency or other
agency agreeing to supervise the defendant;

Comply with a specified curfew;

Refrain from possessing a firearm, destructive device or other dangerous
weapon;

Refrain from excessive or any use of alcohol and any use of a narcotic drug or
other controlled substance without a prescription by a licensed medical
practitioner;

Undergo available medical, psychological, psychiatric, or substance abuse
treatment, and remain in a specified institution if required for that purpose;

Submit to drug or alcohol testing upon the request of a person designated by
the court;

Return to custody for specified hours following release for employment,
schooling, or other limited purposes; and/or

Satisfy any other condition that is reasonably necessary to assure the
defendant’s appearance as required and to assure the safety of any other
person and the community.

6. Complete Necessary Paperwork.

Order Setting Conditions of Release and Appearance Bond [Criminal

Form 9-302. To be used if the defendant is to be released on personal
recognizance or an unsecured appearance bond.]

OR

Order Setting Conditions of Release and Bail Bond [Criminal Form 9-

303. To be used if the defendant is to be released on a secured appearance
bond or bail bond. Note: If a surety provides bond for the defendant,
Criminal Form 9-304 also must be completed.]

OR
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Release Order and Bond [Criminal Form 9-303A. This ““short™ form is
used instead of Criminal Form 9-303 if the defendant is to be released on a
secured or unsecured appearance bond or bail bond without many release
conditions.]

OR

Bail Bond [Criminal Form 9-304. To be used if a paid or unpaid surety
provides bond for the defendant. If the surety is paid, only the first part of the
form must be completed. If the surety is unpaid, both parts of the form must
be completed. The second part of the form, “Justification of Sureties,”
pledges the surety’s real or personal property as security.]
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14.6: Pretrial Release, Bond and Ball

Checklist: No Annotations

1. Is the defendant still in custody?

2. If yes, consider the following factors:

The nature and circumstances of the offense(s) charged, including whether the
offense is a crime of violence or involves a narcotic drug;

_______ The weight of the evidence against the defendant;

Defendant’s character;

Defendant’s mental and physical condition;

Defendant’s family ties;

Defendant’s employment status, employment history, and financial resources;
Defendant’s past and present residences;

Length of the defendant’s residence in the community;

Facts tending to indicate the defendant has strong ties to the community;

Facts indicating the possibility that the defendant will commit new crimes if
released;

Defendant’s past conduct, history relating to drug or alcohol abuse, criminal
history, and history concerning appearances at court proceedings;

Whether at the time of the offense or of arrest the defendant was on probation,
parole, or other release pending trial, sentencing, appeal, or completion of an
offense under federal, state, or local law;

The nature and seriousness of the danger to any person or the community that
would be posed by the defendant’s release; and,

Any other facts tending to indicate whether the defendant is likely to appear.
3. Based on those considerations, determine whether releasing the defendant on his

or her own recognizance or with an unsecured appearance bond, with or
without release conditions, will:
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Reasonably assure the defendant’s appearance in court;

Reasonably prevent the defendant from unlawfully interfering with the
judicial process; and

Reasonably secure the safety of all members of the community.
4. Release Options: Unsecured and Secured Appearance Bonds
Release on an Unsecured Appearance Bond

Release on Personal Recognizance

OR

Release to the Custody of a Third Party

OR

Release on an Unsecured Appearance Bond

OR

Release on a Secured Appearance Bond

Appearance Bond Secured by Bail Bond and Partial Cash Deposit

OR

Appearance Bond Secured by Full Cash Deposit

OR

Appearance Bond Secured by a Bail Bond Executed by the Defendant and an
Unpaid Surety [Form 9-304 (Bail Bond)]

OR

Appearance Bond Secured by a Bail Bond Executed by the Defendant and a
Paid Surety (Bail Bondsman) [Form 9-304 (Bail Bond)]

5. Conditions of Release

The court may require the defendant to:
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Refrain from committing a federal, state, or local crime during release;
Remain in the custody of a third party;

Maintain or actively seek employment;

Maintain or begin an educational program;

Comply with restrictions on personal associations, place of abode or travel;
Comply with an electronic monitoring device;

Avoid all contact with the alleged victim, any potential witness, or any co-
defendants;

Report on a regular basis to a designated pretrial services agency or other
agency agreeing to supervise the defendant;

Comply with a specified curfew;

Refrain from possessing a firearm, destructive device or other dangerous
weapon;

Refrain from excessive or any use of alcohol and any use of a narcotic drug or
other controlled substance without a prescription by a licensed medical
practitioner;

Undergo available medical, psychological, psychiatric, or substance abuse
treatment, and remain in a specified institution if required for that purpose;

Submit to drug or alcohol testing upon request;

Return to custody for specified hours following release for employment,
schooling, or other limited purposes; and/or

Satisfy any other condition that is reasonably necessary to assure the
defendant’s appearance as required and to assure the safety of any other
person and the community.

6. Complete Necessary Paperwork

Order Setting Conditions of Release and Appearance Bond [Criminal
Form 9-302. ]

OR
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Order Setting Conditions of Release and Bail Bond [Criminal Form 9-
303]

OR
Release Order and Bond [Criminal Form 9-303A]
OR

Bail Bond [Criminal Form 9-304]
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14.7: Plea Agreement: With Counsel
Script

1.  [City/Town/Village] versus [name of defendant], case number
2. Counsel, please identify yourselves for the record.

3. Apleaagreement has been filed with the court.

4.  Defendant, is this your signature on the plea agreement?

5.  Have you read the plea agreement?

6.  Did your attorney explain the plea agreement to you?

7. Do you understand the terms of the plea agreement?

8. Do you have any questions about the plea agreement?

9.  The plea agreement states that you are pleading [guilty/no contest] to the charge(s) of
. Is this correct?

10. [If applicable]: It also provides that the sentence will be [terms of the
sentence, such as probation for __ months on the condition that you ].
Is this correct?

11. Inaddition, the plea agreement provides that the charge(s) of will
be dismissed or not filed. Is this correct?

12. Do you agree to everything in the plea agreement?
13. Does the plea agreement contain everything that you agreed to?

14. You should be aware that by entering into and signing this plea agreement, it means
that you are knowingly and willingly giving up certain constitutional rights, including:

e The right to plead Not Guilty;

e The right to a fair and impartial trial on the charge(s);

e The right to be released on bail, if you are still in custody [state only if
applicable]

e The right to see, hear, and question the witness(es) who would testify against
you at trial;

e The right to present evidence at trial on your own behalf;
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15.

16.

17.

18.

19.
20.

21.

22,

23.

24,

25.

26.

e The right to have the court issue subpoenas on your behalf requiring your
witness(es) to appear in court for trial and to testify;

e The right to remain silent and not be forced to incriminate yourself, That
means that you would never be required to testify; and

e The right to be presumed innocent unless the prosecution proves you guilty
beyond a reasonable doubt. You are not required to prove anything. The
prosecution must prove the charge(s) and must do so beyond a reasonable doubt
if the case were to go to trial.

Do you understand those rights | just listed?

The written plea agreement states that by entering into the agreement you are giving up
those constitutional rights. Do you understand that you would be giving up those
rights?

Do you still agree to give up those rights?

Do you understand that if you are not a U.S. citizen, there may be immigration and
naturalization consequences stemming from your plea and conviction---possibly
including deportation? Has your attorney explained that to you to your
understanding?”

Were any threats made to get you to plead [guilty/no contest]?
Was any force used to get you to plead [guilty/no contest]?

Were any promises made to get you to plead [guilty/no contest] that are not included in
this plea agreement?

Is your plea of [guilty/no contest] entered of your own free will?

Before the court can accept the [guilty/no contest] plea, | must be sure that you
understand the nature of the charge so that you do not plead [guilty/no contest] when
you should plead not guilty. I must also be sure that you understand the range of
punishment involved and your constitutional rights.

[name of offense] is a charge that requires the prosecution to prove
that at the time and place mentioned in the complaint, you did [elements
of the offense]. Do you understand this?

The maximum punishment for the charge of is
[If appropriate]: The mandatory minimum punishment is

[For a guilty plea, you must obtain a factual basis for the plea. Although a factual
basis is not required for a no contest plea, it is advisable. The factual basis must
establish each element of the offense. Although it is possible to establish the factual
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basis from the prosecution’s information or from police reports, it is preferable to
obtain the factual basis from the defendant. While the defendant explains the factual
basis, the court can assess whether the defendant understands the charge and what
facts support the charge. In doing so, the court can determine whether the plea is
knowing, voluntary, and intelligent.]

What did you do that makes you believe you are guilty of this charge?

27.  Areyou on probation or parole for anything now?

[If no, go to #28.]

[If yes, ask the following:]

a.

b.

C.

Which, probation or parole?

From which court?

What is the charge?

When were you placed on [probation/parole]?
How long is your [probation/parole]?

[If the incident leading to the current charge occurred before the defendant
was put on probation/parole]: If you were placed on probation after the
incident leading to this charge(s), your conviction today will not affect your
[probation/parole].

[If the incident leading to the current charge occurred while the defendant
was already on probation/parole]: Do you understand that your [guilty/no
contest] plea in this case could result in revocation of your
[probation/parole]?

If your probation or parole is revoked because of this plea, do you understand
that you can be given a maximum sentence in the case for which you are
serving [probation/parole]?

28. Do you wish to proceed with your [guilty/no contest] plea to the charge of

?

29.  The court finds the defendant knowingly, intelligently and voluntarily entered a plea
of [guilty/no contest] to the charge(s) and that there is a factual basis for the plea as
evidenced by [briefly summarize the facts]. The plea is
accepted and entered of record.
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The court finds that the defendant’s plea is not knowing, intelligent, and voluntary, and
therefore rejects the plea of [guilty/no contest]. The court enters a plea of not guilty on
behalf of the defendant.

30. [If the court accepts the guilty plea, either proceed to sentencing or set a date for a
sentencing hearing.

If sentencing now, use the Judgment and Sentencing Checklist.
If sentencing later, set a date for sentencing and either: (1) impose bail and/or release

conditions, and order a presentence report; or (2) place the defendant in custody and
order a presentence report.]
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14.8: Plea Agreement: Without Counsel
Script

[City/Town/Village] versus [name of defendant], case number

A plea agreement has been filed with the court.

Defendant, is this your signature on the plea agreement?

Have you read the plea agreement or has someone read the plea agreement to you?
Do you understand the terms of the plea agreement?

Do you have any questions about the plea agreement?

The plea agreement states that you are pleading [guilty/no contest] to the charge(s) of
. Is this correct?

[If applicable]: It also provides that the sentence will be [terms of the
sentence, such as probation for __ months on the condition that you ].
Is this correct?

In addition, the plea agreement provides that the charge(s) of will
be dismissed or not filed. Is this correct?

Do you agree to everything in the plea agreement?
Does the plea agreement contain everything that you agreed to?

You should be aware that by entering into and signing this plea agreement, it means
that you are knowingly and willingly giving up certain constitutional rights,
including:
e Theright to plead Not Guilty;
e The right to a fair and impartial trial on the charge(s);
e The right to be released on bail, if you are still in custody [state only if
applicable]
e The right to see, hear, and question the witness(es) who would testify against
you at trial;
e The right to present evidence at trial on your own behalf;
e The right to have the court issue subpoenas on your behalf requiring your
witness(es) to appear in court for trial and to testify;
e The right to remain silent and not be forced to incriminate yourself, That
means that you would never be required to testify; and
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13.

14.

15.

16.

17.
18.

19.

20.

21.

22,

23.

24,

e The right to be presumed innocent unless the prosecution proves you guilty
beyond a reasonable doubt. You are not required to prove anything. The
prosecution must prove the charge(s) and must do so beyond a reasonable doubt
if the case were to go to trial.

Do you understand those rights | just listed?

The written plea agreement states that by entering into the agreement you are giving
up those constitutional rights. Do you understand that you would be giving up those
rights?

Do you still agree to give up those rights?

Do you understand that if you are not a U.S. citizen, there may be immigration and
naturalization consequences stemming from your plea and conviction---possibly
including deportation?

Were any threats made to get you to plead [guilty/no contest]?

Was any force used to get you to plead [guilty/no contest]?

Were any promises made to get you to plead [guilty/no contest] that are not included
in this plea agreement?

Is your plea of [guilty/no contest] entered of your own free will?

Before the court can accept the [guilty/no contest] plea, | must be sure that you
understand the nature of the charge so that you do not plead [guilty/no contest] when
you should plead not guilty. I must also be sure that you understand the range of
punishment involved and your constitutional rights.

[name of offense] is a charge that requires the prosecution to prove
that at the time and place mentioned in the complaint, you did [elements
of the offense]. Do you understand this?

The maximum punishment for the charge of IS
[If appropriate]: The mandatory minimum punishment is

[For a guilty plea, you must obtain a factual basis for the plea. Although a factual
basis is not required for a no contest plea, it is advisable. The factual basis must
establish each element of the offense. Although it is possible to establish the factual
basis from the prosecution’s information or from police reports, it is preferable to
obtain the factual basis from the defendant. While the defendant explains the factual
basis, the court can assess whether the defendant understands the charge and what
facts support the charge. In doing so, the court can determine whether the plea is
knowing, voluntary, and intelligent.]
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What did you do that makes you believe you are guilty of this charge?
25.  Are you on probation or parole for anything now?

[If no, go to #26.]

[If yes, ask the following:]

a. Which, probation or parole?

b. From which court?

c. What is the charge?

d. When were you placed on [probation/parole]?

e. How long is your [probation/parole]?

f. [If the incident leading to the current charge occurred before the defendant
was put on probation/parole]: If you were placed on probation after the
incident leading to this charge(s), your conviction today will not affect your
[probation/parole].

g. [If the incident leading to the current charge occurred while the defendant
was already on probation/parole]: Do you understand that your [guilty/no
contest] plea in this case could result in revocation of your
[probation/parole]?

h. If your probation or parole is revoked because of this plea, do you understand
that you can be given a maximum sentence in the case for which you are

serving [probation/parole]?

26. Do you wish to proceed with your [guilty/no contest] plea to the charge of
?

27.  The court finds the defendant knowingly, intelligently and voluntarily entered a plea
of [guilty/no contest] to the charge(s) and that there is a factual basis for the plea as
evidenced by [briefly summarize the facts]. The plea is
accepted and entered of record.

OR
The court finds that the defendant’s plea is not knowing, intelligent, and voluntary,

and therefore rejects the plea of [guilty/no contest]. The court enters a plea of not
guilty on behalf of the defendant.
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28. [If the court accepts the guilty plea, either proceed to sentencing or set a date for a
sentencing hearing.

If sentencing now, use the Judgment and Sentencing Checklist.
If sentencing later, set a date for sentencing and either: (1) impose bail and/or

release conditions, and order a presentence report; or (2) place the defendant in
custody and order a presentence report.]

Page 14-42 June 2009



Criminal Trial: With Counsel Script

14.9: Criminal Trial: With Counsel
Script

Call the Case Either the judge or the court clerk may call the case.
“Court is now in session.”
“The case of [City/Town/Village] of [name of municipality]

Versus [name of defendant], case number , IS now
before this court for trial.”

Determine if “Counsel, please state your appearances.”
All the Parties
are Present The attorney for the prosecution and the attorney for the defense will

identify themselves for the record.
“Are all of the parties present?”

The parties are the prosecution (usually a city prosecutor) and the
defendant, represented by a defense attorney.

If the prosecution is absent, the court may dismiss the case or may
continue the matter to determine whether the prosecution was absent
with good cause.

If the defendant is absent with good cause, the court may reschedule the
trial.

If the defendant is absent without good cause or for unknown reasons,
the court issues a bench warrant for the defendant’s arrest. Use
Criminal Form 9-212(A).

Determine if “Are you ready to proceed?”
All the Parties

are Ready to If yes, proceed with the trial.
Proceed

If no, the court may:

1. Grant a continuance of the trial if there is good cause for a
party being unprepared; or
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2. Require the parties to proceed if there is no good cause for
being unprepared; or

3. If a subpoenaed and essential witness for the defense has not
appeared, issue a bench warrant to arrest the witness and grant
a continuance of the trial.

4. If a critical witness for the prosecution has not appeared, the
court may dismiss the case (because of lack of evidence).
Before dismissing, the court should consider the efforts made by
the prosecution to secure the attendance of the witness.

Optional: The court may choose to swear in all of the witnesses at once. This is
not required; each witness can be sworn-in at the beginning of his or
Administer the | her testimony. If the court decides to swear-in all of the witnesses at
Oath to All this point, have the witnesses stand and administer the following oath:
Witnesses
“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

Exclude
Witnesses “Would the parties like to invoke the rule to exclude witnesses?”

If either party or the court invokes the rule to exclude witnesses, all of
the witnesses - except the parties and any person whose presence is
essential to presenting a party’s case, such as the arresting officer —
must leave the courtroom after the court instructs them as follows:

“The rule to exclude witnesses has been invoked. You must leave
the courtroom and remain outside so you cannot hear the testimony
of the other witnesses. You should not discuss your testimony with
anyone, either before you testify or after you have testified, except
that you may discuss your testimony with the lawyers in the case -
but you must not do so in the presence of any other witnesses.”

Opening “Would the [City/Town/Village] like to make an opening
Statements statement?”

The prosecution will either waive the statement or make the statement.

“Would defense counsel like to make an opening statement?”
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The defense has the right to waive the opening statement, make an
opening statement now, or make an opening statement at the end of the
prosecution’s case.

Presentation of Evidence

Prosecution

Administer the
Oath to Each

The prosecution presents the ““prosecution’s case.”

If the witnesses are not already sworn-in, administer the oath to each
witness as he or she takes the stand:

Witness
“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

Direct The prosecution will call its witnesses, who will take the stand and be

Testimony asked questions by the prosecution. The prosecution must not try to
“lead’” the witnesses by asking questions that suggest the answer or
otherwise try to sway the testimony of the witnesses.

Cross- The defense attorney may cross-examine each of the prosecution’s

Examination witnesses. Questions on cross-examination are limited to subjects raised

by Defense in direct examination. Leading questions may be asked on cross-
examination.

Redirect If the defense attorney cross-examines a prosecution witness, the

Examination prosecution may conduct redirect examination on subjects raised in

by Prosecution

End of
Prosecution’s
Case

cross-examination.

After all of the prosecution witnesses testify, the prosecution “rests its
case.”

Objections

Objections to the admission of evidence will occur throughout the

trial—in both the prosecution’s case and the defendant’s case. When an
objection is made to a question, the judge should ensure that the witness
does not to respond until told to do so. If necessary, the judge may say:

“An objection has been made. Please do not answer the question
until 1 tell you that you may do so. If | sustain the objection, you
will not answer the question at all. 1 will tell you whether or not to
answer.”
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In ruling on the objection, the judge should hear the full objection, hear
a response from the non-objecting attorney, and then rule.

If the court concludes that the objection is without merit (that is, the
evidence is admissible), the court will ““overrule” the objection and tell
the witness to answer.

If the court concludes that the objection is valid and that the evidence is
inadmissible, the court will “sustain” the objection and tell the witness
not to answer.

Note: Witnesses cannot object to questions, but can assert their right
not to testify if their testimony would be self-incriminating or if
otherwise privileged.

Physical and Physical and documentary evidence must be offered into evidence by the
Documentary | party wishing the court to consider the evidence. When offered, an
Evidence exhibit is initially marked with a sticker for identification (for example,
as “Village’s Exhibit 1" or “Defendant’s Exhibit A*). If the exhibit is
admitted into evidence, the court will note on the sticker that the exhibit
is admitted. If the evidence is not admitted, the court will return the

exhibit to the offering party.

As with objections to questions, parties may object to the admission of
exhibits. When an attorney offers physical or documentary evidence for
admission, the attorney must show the evidence to opposing counsel
before offering it to the court. If opposing counsel objects to its
admission, the court should hear the objection as well as any argument
from the attorney offering the evidence. After hearing the arguments for
and against admission, the court must either overrule or sustain the
objection. If the court sustains the objection, the evidence will not be
admitted and the court will not consider it.

Oral Motions | Once the prosecution rests, the court entertains any oral motions
presented by the parties, such as a defense motion to dismiss or motion
for a directed verdict. The court must rule on a motion for a directed
verdict at this time, but may defer ruling on a motion to dismiss until the
defense rests its case.

If the court grants either motion, the case ends and the defendant is
acquitted. If the judge defers ruling or denies the motion for a directed
verdict, the case proceeds to the defense.
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Defense

Opening
Statement

Administer the
Oath to Each

Witness

Direct
Testimony

Defendant’s
Right Not to
Testify

Cross-
Examination
by Prosecution

Redirect
Examination
by Defense

End of
Defendant’s
Case

The defense attorney represents the defendant and presents the
“defense’s case.”

If the defense attorney did not make an opening statement at the
beginning of the trial, he or she may make an opening statement now
before calling the first witness.

If the witnesses are not already sworn-in, administer the oath to each
witness as he or she takes the stand:

“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

As with the prosecution’s case, the defense will call its witnesses,
including the defendant if the defendant chooses to testify, who will take
the stand and be asked questions by the defense attorney. The defense
attorney must not try to “lead” the witnesses by asking questions that
suggest the answer or otherwise try to sway the testimony of the
witnesses.

The defendant has a constitutional right not to testify. The prosecution
may not comment on the defendant’s choice not to testify and the court
may not infer anything about the defendant’s guilt or innocence based
on defendant’s decision not to testify. (If the defendant does testify, the
defendant is subject to cross-examination just like any other witness.)

The prosecution may cross-examine each of the defense witnesses,
including the defendant if the defendant chose to testify. Questions on
cross-examination are limited to subjects raised in direct examination.
Leading questions may be asked on cross-examination.

If the prosecution cross-examines a defense witness, the defense
attorney may conduct redirect examination, which is limited to subjects
raised in cross-examination.

After all of the defense witnesses testify, the defense *““rests its case.”

Prosecution’s

If the defense called witnesses or otherwise presented evidence, the

Rebuttal prosecution may recall its witnesses or call additional witnesses to
rebut evidence introduced by the defense. The defense attorney may
cross-examine these rebuttal witnesses. The prosecution may conduct
redirect examination.
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Closing As with opening statements, closing arguments are allowed but
Arguments discouraged.

“Would the [City/Town/Village] like to make a closing argument?”
The prosecution will either waive the argument or make the argument.
“Would the defense like to make a closing argument?”

The defense will either waive the argument or make the argument.

If the defense makes a closing argument, the prosecution is entitled to
make a rebuttal argument:

“Would the prosecution like to rebut?”

Verdict If the court deferred ruling on any motions, the court must rule before
declaring its verdict.

If the court dismisses the case (e.g., for lack of jurisdiction or for statute
of limitations problems), the court writes “Dismissed’” on the criminal
complaint, then signs and dates the criminal complaint, but does not
enter judgment.

If the court does not dismiss the case, the court must declare its verdict
orally and in writing:

“It is the judgment of the court that the defendant, [name of
defendant], is [guilty] [not guilty] of [name of offense].”

If the court finds the defendant guilty, it must impose a sentence or
set a sentencing hearing, complete the appropriate form, and inform the
defendant of the right to appeal:

“You have the right to a new trial in the district court. To appeal
the court’s decision, you must file a notice of appeal in the district
court within fifteen days of entry of the judgment and sentence.”

If the defendant is found guilty and jail time is imposed (or
suspended), the court must complete the Judgment and Sentence form.

If the defendant is found guilty and no jail time is imposed, the
court completes the final order on the criminal complaint (not the
Judgment and Sentence form).
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If the court finds the defendant not guilty, the court announces its
decision and completes the final order on the criminal complaint.
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14.10: Criminal Trial: Without Counsel
Script

Call the Case Either the judge or the court clerk may call the case.
“Court is now in session.”
“The case of [City/Town/Village] of [name of municipality]

versus [name of defendant], case number , IS now
before this court for trial.”

Determine if “Are all the parties present?”
All the Parties
are Present The parties are the prosecution (usually the police officer who issued

the citation or made the arrest) and the defendant.

If the prosecution is absent, the court may dismiss the case or may
continue the matter to determine whether the prosecution was absent
with good cause.

If the defendant is absent with good cause, the court may reschedule the
trial.

If the defendant is absent without good cause or for unknown reasons,
the court issues a bench warrant for the defendant’s arrest. Use
Criminal Form 9-212(A).

Determine if “Are you ready to proceed?”
All the Parties

are Ready to If yes, proceed with the trial.
Proceed

If no, the court may:

1. Grant a continuance of the trial if there is good cause for a
party being unprepared; or

2. Require the parties to proceed if there is no good cause for
being unprepared; or

3. If a subpoenaed and essential witness for the defense has not
appeared, issue a bench warrant to arrest the witness and grant
a continuance of the trial; or
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4. If a critical witness for the prosecution has not appeared, the
court may dismiss the case (because of lack of evidence).
Before dismissing, the court should consider the efforts made by
the prosecution to secure the attendance of the witness.

Optional: The court may choose to swear-in all of the witnesses at once. This is
Administer the | not required; each witness can be sworn-in at the beginning of his or
Oath to all her testimony. If the court decides to swear-in all of the witnesses at

Witnesses this point, have the witnesses stand and administer the following oath:

“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

Exclude “Would the parties like to have the witnesses leave the courtroom
Witnesses until they testify?”

If either party or the court invokes the rule to exclude witnesses, all of
the witnesses - except the parties and any person whose presence is
essential to presenting a party’s case, such as another officer - must
leave the courtroom after the court instructs them as follows:

“The rule excluding witnesses has been invoked. You must leave
the courtroom and remain outside so you cannot hear the testimony
of the other witnesses. You should not discuss your testimony with
anyone, either before you testify or after you have testified, except
that you may discuss your testimony with the prosecuting officer
and the defendant - but you must not do so in the presence of any
other witnesses.”

Opening “Would the [City/Town/Village] like to make an opening
Statements statement?”

The prosecution may make a statement or waive its right to make an
opening statement.

“Would the defendant like to make an opening statement?”
The defendant may make an opening statement now, may waive its

opening statement, or may reserve its opening statement until the
beginning of its own case.
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Presentation of Evidence

Prosecution The prosecution (usually a police officer) presents the “prosecution’s
case.”

Administer the | If the witnesses are not already sworn-in, administer the oath to each
Oath to Each witness as he or she takes the stand:

Witness
“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

Direct The police officer and any other witnesses for the prosecution take the

Testimony stand and, typically, tell their stories in a narrative fashion (without
questioning). The prosecution is entitled to ask questions of the
witnesses, but usually does not do so.

Cross- The defendant may cross-examine each prosecution witness. Cross-

Examination examination is limited to subjects raised on direct examination.
by Defendant
Rule 8-111 permits the court, in its discretion, to allow pro se parties to
ask questions of witnesses directly or through the court. By having the
pro se defendant tell the court what questions he or she would like
answered by the witness (rather than questioning the witness directly),
the court can avoid unnecessary conflict.

Redirect If the defendant cross-examines a prosecution witness, the prosecution
Examination may conduct redirect examination. Redirect is limited to subjects raised
by Prosecution | on cross-examination.

End of After all of the prosecution witnesses testify, the prosecution “rests™ its
Prosecution’s case.

Case

Objections Objections to the admission of evidence will occur throughout the

trial—in both the prosecution’s case and the defendant’s case. When an
objection is made to a question, the judge should ensure that the witness
does not respond until told to do so. If necessary, the judge may say:

“An objection has been made. Please do not answer the question
until 1 tell you that you may do so. If I sustain the objection, you
will not answer the question at all. 1 will tell you whether or not to
answer.”
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In ruling on the objection, the judge should hear the full objection, hear
a response from the non-objecting party, and then rule.

If the court concludes that the objection is without merit (that is, the
evidence is admissible), the court will ““overrule” the objection and tell
the witness to answer.

If the court concludes that the objection is valid and that the evidence is
inadmissible, the court will ““sustain” the objection and tell the witness
not to answer.

Note: Witnesses cannot object to questions, but can assert their right
not to testify if their testimony would be self-incriminating or if their
testimony is otherwise privileged.

In addition, in extreme circumstances, the court may curtail questioning
that harasses the witness, questioning or testimony that is redundant, or
testimony that is overly prejudicial (that is, its prejudicial impact
significantly outweighs its probative value).

Physical and Physical and documentary evidence must be offered into evidence by the
Documentary | party wishing the court to consider it. When offered, an exhibit is
Evidence initially marked with a sticker for identification (for example, as
“Village’s Exhibit 1" or “Defendant’s Exhibit A”’). If the exhibit is
admitted into evidence, the court will note on the sticker that the exhibit
is admitted. If the evidence is not admitted, the court will return the
exhibit to the offering party.

As with objections to questions, parties may object to the admission of
exhibits. When a party offers physical or documentary evidence for
admission, he or she must show the evidence to the opposing party
before offering it to the court. If the opposing party objects to its
admission, the court should hear the objection as well as any argument
from the party offering the exhibit. After hearing the arguments for and
against admission, the court must either overrule or sustain the
objection. The court should not see the exhibit until it has ruled on the
objection and admitted the exhibit into evidence. If the court sustains
the objection, the exhibit will not be admitted and the court will not
consider it.

Oral Motions | Once the prosecution rests, the court entertains any oral motions
presented by the parties, such as a defense motion to dismiss or motion
for a directed verdict. The court must rule on a motion for a directed
verdict at this time, but may defer ruling on a motion to dismiss until the
defense rests its case.
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If the court grants either motion, the case ends and the defendant is
acquitted. If the judge defers ruling or denies the motion for a directed
verdict, the case proceeds to the defense.

Defense

Opening
Statement

Administer the
Oath to Each
Witness

Direct
Testimony

Defendant’s
Right Not to
Testify

Cross-
Examination
by Prosecution

Redirect
Examination
by Defendant

End of
Defendant’s
Case

The defendant serves as self-advocate, without a defense attorney, and
presents the *““defense’s case.”

If the defendant did not make an opening statement at the beginning of
the trial, he or she may make an opening statement now before calling
the first witness.

If the witnesses are not already sworn-in, administer the oath as he or
she takes the stand:

“Please raise your right hand: Do you solemnly swear or affirm
that the testimony you give is the truth, the whole truth, and
nothing but the truth, under penalty of perjury?”

As with the prosecution’s case, the defendant (if he or she chooses to do
s0) and any other witnesses for the defense will take the stand and,
typically, tell their stories in a narrative fashion (without questioning).
The defendant is entitled to ask questions of the other witnesses. As
noted above, the court may require the defendant to ““funnel’” his or her
questions through the judge.

The defendant has a constitutional right not to testify. The prosecution
may not comment on the defendant’s choice not to testify and the court
may not infer anything about the defendant’s guilt or innocence based
on defendant’s decision not to testify. (If the defendant does testify, the
defendant is subject to cross-examination just like any other witness.)

The prosecution may cross-examine each defense witness, including the
defendant if the defendant chose to testify. Questions on cross-
examination are limited to those subjects raised on direct examination.
Here too, the judge may require the prosecution to conduct its cross-
examination through the judge.

If the prosecution cross-examines a witness, the defendant may conduct
redirect examination on those subjects raised on cross-examination.
The judge may require the defendant to conduct redirect through the
judge, rather than directly questioning the witness.

After the defense presents all of its witnesses, the defense ““rests’ its
case.
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Prosecution’s | If the defendant called witnesses or otherwise presented evidence, the
Rebuttal prosecution may recall its witnesses or call additional witnesses to
rebut evidence introduced by the defendant. The defendant may cross-
examine these rebuttal witnesses. The prosecution may conduct redirect

examination.
Closing “Would the [City/Town/Village] like to make a closing argument?”
Arguments

“Would the defendant like to make a closing argument?”

“Would the prosecution like to rebut?”
Verdict If the court deferred ruling on any motions, the court must rule on the

motion before declaring its verdict.

If the court dismisses the case (e.g., for lack of jurisdiction or for statute
of limitations problems), the court writes ““Dismissed” on the criminal
complaint, then signs and dates the criminal complaint, but does not
enter judgment.

If the court does not dismiss the case, the court must declare its verdict
orally and in writing:

“It is the judgment of the court that the defendant, [name of
defendant], is [guilty] [not guilty] of [name of offense].”

If the court finds the defendant guilty, it must impose a sentence or
set a sentencing hearing, complete the appropriate form, and inform the
defendant of the right to appeal:

“You have the right to a new trial in the district court. To appeal
the court’s decision, you must file a notice of appeal in the district
court within fifteen (15) days of entry of the judgment and
sentence.”

If the defendant is found guilty and jail time is imposed (or
suspended), the court must complete the Judgment and Sentence form.

If the defendant is found guilty and no jail time is imposed, the
court completes the final order on the criminal complaint (not the
Judgment and Sentence form).

If the court finds the defendant not guilty, the court announces its
decision and completes the final order on the criminal complaint.
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14:11: Judgment and Sentencing
at Arraignment or Trial

Checklist: Annotated

Judgment

1. Announce the judgment for each charge.

2. [If the defendant is found not guilty on all charges:]: Release the defendant from
custody, all bond obligations, and all conditions of release. Exonerate bond if no
violations. Do not charge any fines or fees.

3. [If any or all of charges are resolved by a guilty or no contest plea:] Do not
accept plea until first addressing the defendant personally in open court to advise of
the following and determine that the defendant understands:

o Nature of charges to which plea is offered,

e Mandatory minimum penalty, if any, and maximum possible penalty
provided by law for each offense(s) involved in the plea;

e That the defendant has the right to plead Not Guilty or continue with
his Not Guilty plea if initially made;

e That if the defendant pleads Guilty or No Contest, there will be no
trial and, therefore, by pleading Guilty or No Contest, the defendant
is waiving the right to trial;

e That if the defendant is not a U.S. citizen, a plea of Guilty or No
Contest may have an effect upon his or her immigration or
naturalization status. If the defendant has legal counsel, the court
must determine if the defendant has been advised by counsel about
these possible consequences.

4. [If trial on some charges and plea agreement on others:] Dismiss all charges
agreed to be dismissed in plea agreement (if not already done during plea agreement
proceedings); if the defendant is found guilty on one or more charges, go to #5; if
the defendant is found not guilty on all charges after trial, go to #1.

5. [If the defendant is found guilty after trial, guilty plea, or nolo contendere plea:]

EITHER set a sentencing date, review the conditions of release and bond, and order
a presentence report, OR begin sentencing.

Sentencing (in same proceeding as judgment)

6. Mitigating/Aggravating Circumstances

Provide opportunity for:
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__Argument of prosecutor
_____ Testimony of victim or others (on behalf of the prosecution)
______Argument of defense counsel
_____ Testimony of defendant
______ Testimony of others on behalf of defendant
____ 7. Defer Sentencing?

[When the court defers sentencing, it does not impose a sentence, but delays
sentencing for an identified period, during which the defendant must comply with
conditions imposed by the court. If the defendant completes the deferment without
violating any conditions, the court dismisses the criminal charges. If the defendant
does not successfully complete the deferment, the court may impose any lawful
sentence that could have been imposed at judgment, but must credit the defendant
with time spent on probation.

The court may defer sentencing when deferment is not precluded by ordinance and
when it is satisfied that deferment serves the ends of justice and the best interests of
the public and the defendant. Note that under some ordinances, such as certain DWI
ordinances, the penalties are mandatory and a court may not suspend, defer, or take
the penalty under advisement. Before deferring a sentence, consult your ordinance.]

Ask counsel, the defendant, and the victim whether there is any reason to
defer sentencing.

If there is a good reason to defer, do not impose any incarceration or fines but
impose PROBATION and assess COURT FEES. [Go to numbers 8 and 9.]

8. Impose a Sentence

[Note on Suspended Sentences: Unless precluded by ordinance, the court may impose
a sentence but suspend its execution. Under some ordinances, such as certain DWI
ordinances, the penalties are mandatory and a court may not suspend, defer, or take
the penalty under advisement. Before suspending a sentence, consult your ordinance.

When the court suspends a sentence, it places the defendant on probation with
appropriate conditions. The court may suspend a sentence entirely or may suspend a
portion of the sentence. In other words, the court may suspend both the jail and the
fines; may suspend just the jail, but not the fines (or vice versa); or the judge may
suspend a portion of the jail time, a portion of the fines, or a portion of both. Unlike a
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deferred sentence, successful completion of probation under a suspended sentence
does not result in dismissal of the charges.]

A. Factors in Ordering Incarceration

Duration

Credit for time served

Suspend?

Place in immediate custody?

Allow the defendant to report at a specified time?

Weekend incarceration?

Work release?

Consecutive or concurrent (for multiple convictions)? [Concurrent

sentences are sentences that operate at the same time; consecutive sentences
are “stacked,” that is, they are served one after another. For example, a
defendant sentenced to serve three months on one conviction and 4 months on
a second conviction, will serve a total of 4 months if the sentences are served
concurrently or 7 months if the sentences are served consecutively. Unless
the court indicates in its written order that multiple sentences will be served
consecutively, they will be served concurrently.]

B. Fines

Amount

Due date/installment options

Community service (for all or part of the fines)?

Suspend?

9. Probation

[Probation is imposed whenever a sentence is deferred or suspended (whether in
whole or in part).

When a defendant is convicted of multiple charges, the court may impose multiple
probations concurrently or consecutively, just as jail may be imposed consecutively
or concurrently. See discussion above.]
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Duration

Terms and conditions

[The conditions of probation must be reasonably related to the rehabilitation of the
defendant or the safety of the community. This list is illustrative, but not exhaustive.
You may impose some or all of these conditions, as well as others that are reasonable
under the circumstances of the case.]

No violations of the law

Supervised or unsupervised

Electronic monitoring

Approval before leaving the jurisdiction/state
Substance abuse treatment

Medical or psychiatric treatment

No use of alcohol, products containing alcohol, illegal drugs, or
unlawful use of prescription drugs

Random drug/alcohol testing

Community service

Driver’s education

No driving

Ignition interlock device for at least one year in all vehicles operated
by the defendant. [Note: This is a mandatory condition of probation
when a defendant is convicted of Aggravated DWI or any subsequent
DWI. It is not a mandatory condition for a first conviction, unless the
first conviction is aggravated.]

No contact with victim

No contact with co-defendants

No possession of a firearm, destructive device, or other dangerous
weapon
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Restitution
Consecutive or concurrent (for multiple convictions)?

10. Court Fees

[Court fees must be assessed against all defendants who are convicted of either
violating an ordinance relating to the operation of a motor vehicle or violating an
ordinance enforceable by incarceration. Court fees cannot be deferred or suspended,
even if the rest of the sentence is deferred or suspended.]
Court automation fee of $6.00.
Corrections fee of $20.00; and
Judicial education fee of $3.00; and
[If the defendant is convicted of DWI]:
(i) $65.00 to defray the costs of chemical testing; and
(ii) $75.00 to fund DWI prevention programs.

[If the defendant is convicted of distributing or possessing a controlled
substance]:

(i) $75.00 to defray the costs of chemical testing
Any municipal fees
Due date/installment options
Community service (for all or part of the fees)?
11, Appeal
____Adovise the defendant of:
______ Right to appeal.

Right to lawyer on appeal.

Right to court-appointed lawyer if you cannot afford a lawyer and jail
was imposed.
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Right to a certified copy of the record and transcripts necessary for
your appeal if you cannot afford them.

____15-day deadline for appeal.
____ ObDtain the defendant’s signature on copy of appeal rights.
Review and amend or continue through appeal:
Conditions of release
_____ Bond
___12. Paperwork

Complete judgment and sentencing order form [if the defendant is found guilty
and sentencing is deferred or involves incarceration, even if suspended].

OR

Complete the final order on the criminal complaint [if the defendant is found
not guilty or the judge does not impose jail time.]
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14.12: Judgment and Sentencing
at Arraignment or Trial

Checklist: No Annotations

Judgment

1. Announce the judgment for each charge.

2. [If the defendant is found not guilty on all charges:]: Release the defendant from
custody, all bond obligations, and all conditions of release. Exonerate bond if no
violations. Do not charge any fines or fees.

3. [If any or all of charges are resolved by a guilty or no contest plea:] Do not
accept plea until first addressing the defendant personally in open court to advise of
the following and determine that the defendant understands:

o Nature of charges to which plea is offered,

e Mandatory minimum penalty, if any, and maximum possible penalty
provided by law for each offense(s) involved in the plea;

e That the defendant has the right to plead Not Guilty or continue with
his Not Guilty plea if initially made;

e That if the defendant pleads Guilty or No Contest, there will be no
trial and, therefore, by pleading Guilty or No Contest, the defendant
is waiving the right to trial;

e That if the defendant is not a U.S. citizen, a plea of Guilty or No
Contest may have an effect upon his or her immigration or
naturalization status. If the defendant has legal counsel, the court
must determine if the defendant has been advised by counsel about
these possible consequences.

3. [If trial on some charges and plea agreement on others:] Dismiss all charges
agreed to be dismissed in plea agreement (if not already done during plea agreement
proceedings); if defendant found guilty on one or more charges, go to #5; if
defendant found not guilty on all charges after trial, go to #1.

5. [If the defendant is found guilty after trial, guilty plea, or nolo contendere plea:]

EITHER set a sentencing date, review the conditions of release and bond, and order
a presentence report, OR begin sentencing.

Sentencing (in same proceeding as judgment)

6. Mitigating/Aggravating Circumstances

Argument of prosecutor
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Testimony of victim or others (on behalf of the prosecution)
______Argument of defense counsel
______ Testimony of defendant
Testimony of others on behalf of defendant
_____ 7. Defer Sentencing?
Determine whether the applicable ordinance prohibits deferred sentencing.

If deferred sentencing is permissible, ask counsel, the defendant, and the
victim whether there is any reason to defer sentencing.

If there is a good reason to defer, do not impose any incarceration or fines but
impose PROBATION and assess COURT FEES. [Go to numbers 8 and 9.]

____ 8. Impose a Sentence?
A Factors in Ordering Incarceration
_____ Duration
____ Credit for time served
__ Suspend?
_____ Place in immediate custody?
_____Allow the defendant to report at a specified time?
__Weekend incarceration?
_ Work release?
__ Consecutive or concurrent (for multiple convictions)?
_____B.Fines
_ Amount
_____ Due date/installment options

Community service (for all or part of the fines)?
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Suspend?

9. Probation

____Duration

_______Terms and conditions
_____ Noviolations of the law
_____ Supervised or unsupervised
______ Electronic monitoring
____Approval before leaving the jurisdiction/state
_____ Substance abuse treatment
____ Medical or psychiatric treatment

No use of alcohol, products containing alcohol, illegal drugs, or
unlawful use of prescription drugs

Random drug/alcohol testing
Community service

Driver’s education

No driving

Ignition interlock device

No contact with victim

No contact with co-defendants

No possession of a firearm, destructive device, or other
dangerous weapon

Restitution

Consecutive or concurrent (for multiple convictions)?
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_10. Court Fees
Court automation fee of $6.00.
_______ Corrections fee of $20.00; and
__Judicial education fee of $3.00; and
______[Ifthe defendant is convicted of DWI]:
(i) $65.00 to defray the costs of chemical testing; and
(i) $75.00 to fund DWI prevention programs.

[If the defendant is convicted of distributing or possessing a controlled
substance]:

(i) $75.00 to defray the costs of chemical testing
______Any municipal fees
_____ Due date/installment options
___ Community service (for all or part of the fees)?
__11. Appeal
_____Advise defendant of:
______ Right to appeal

Right to lawyer/right to court-appointed lawyer if you cannot afford a
lawyer and jail was imposed

Right to a certified copy of the record and transcripts necessary for
your appeal if you cannot afford them

____15-day deadline
__ Obtain defendant’s signature on copy of appeal rights.
_ Review and amend or continue through appeal:
______Conditions of release

Bond
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12. Paperwork
Complete judgment and sentencing order form.
OR

Complete the final order on the criminal complaint.
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14.13: Judgment and Sentencing
at Arraignment or Trial

Script: Annotated

1. The court having found the defendant guilty [after trial] or [after the defendant
entered a plea of guilty] or [after the defendant entered a plea of no contest], it is the
judgment of the court that the defendant is guilty of [offense],
committed on or about [date].

[Enter a judgment on each count.]

2. | have reviewed [the court file, the police report, the presentence report] and have
considered the evidence presented [during trial] or [during arraignment] or [during
plea proceedings].

3. Is there any evidence the parties would like to introduce in mitigation or aggravation?

4. [Prosecutor/Officer], do you wish to say anything on behalf of the
[City/Town/Village]?

5. [The New Mexico Constitution in Article 2, 824 and the New Mexico statutes in §31-
26-4(G) guarantee victims of certain crimes, including some misdemeanors and petty
misdemeanors, the right to make a statement to the court at sentencing.] Is the victim
present? [If so]: Would you like to speak to the court?

6. Does anyone else wish to speak on behalf of the prosecution?

7. [Defense counsel, do you wish to say anything on behalf of your client?]

8. Defendant, is there anything you wish to say?

9. Does anyone else wish to speak on behalf of the defendant?
DEFER SENTENCING?

[If a deferred sentence is not prohibited by municipal ordinance, consider whether the
interests of justice and the best interests of the public and the defendant would be served
by deferring sentencing.]

10. Is there any legal reason why the court should not pronounce a sentence?

[When the court defers sentencing, it does not impose a sentence, but delays sentencing
for an identified period of time, during which the defendant must comply with conditions
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set by the court. If the defendant completes the deferment without violating the
conditions, the court dismisses the charges. If the defendant violates the conditions, the
court may impose any lawful sentence that could have been imposed at the time of
judgment, but must credit the defendant with time spent on probation.]

[If so, defer sentencing]: It is the judgment of the court that sentencing shall be
deferred for [days/months], during which time [name of defendant] shall be on
probation.

[If there is good cause to defer sentencing, announce the deferment, do not impose jail or
a fine, but impose conditions of probation and all applicable court fees. Court fees must
be assessed against all defendants who are convicted of either violating an ordinance
relating to the operation of a motor vehicle or an violating an ordinance enforceable by
incarceration. Go to numbers 16 - 18 for probation; go to numbers 19 - 23 for court
fees.]

[Note: If the defendant is convicted on multiple charges, you may: (a) impose sentences
on all charges; (b) impose a sentence on some charges and defer sentencing on others;
(c) impose a sentence on all charges, but suspend some or all of the sentences. In
addition, when you impose but suspend a sentence, you may suspend both the jail time
and the fine; just the jail time, but not the fine; or just the fine, but not the jail time.]

IMPOSE A SENTENCE

[If there is no legal reason to delay or defer sentencing, select among the following
sentencing options.]

Incarceration

[Use this section only if you choose to impose jail time. Use this section even if the
period of jail is suspended].

11. It is the judgment and sentence of the court that the defendant be incarcerated in the
[City/County] jail for a term of [days/months], beginning on
[date] and ending on [date] [for the charge of

]. [If you are sentencing the defendant on more than one charge,
you should sentence for each charge separately and then determine whether to
impose the sentences concurrently or consecutively. If you do not specify, the terms
will be served concurrently. See number 15 below.]

12. The court has considered the time the defendant has spent in custody on the current
charge(s) and has credited the defendant with [days] of time already served.

[Note: The combined total of time imposed and time credited cannot exceed the maximum
penalty allowed under the ordinance.]
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13. [Choose one of the following]:

A. The defendant is committed to the custody of the
[County Sheriff, municipal police, or other appropriate official]for
[days/months] beginning today.

OR
B. The defendant shall report to the [City/County] jail at
[address] on [date] at
[time] to serve this sentence.
OR
C. The defendant shall report to the [City/County] jail at
[address] at [time] each Friday for
consecutive weeks beginning on [date] and shall
be released at [time] on the following Sunday of each

weekend until the full term of incarceration is served.
OR
D. [Choose either A or B above] AND the defendant shall be released from

custody between the hours of and on
[days of the week] for the purpose of employment.

OR
E. The defendant’s incarceration is suspended for [days or months].
During the period of suspension, the defendant will be on probation. The
court will discuss the terms of the probation in a few moments.

14. [Use if sentencing on multiple charges]: It is the judgment and sentence of the
court that the defendant shall serve these sentences [concurrently] or [consecutively].

[Concurrent sentences are sentences that operate at the same time; consecutive sentences

are ““stacked,” that is, they are served one after another. Unless the court indicates that
multiple sentences will be served consecutively, they will be served concurrently.]

Fines

15. It is the [further] judgment and sentence of this court that the defendant shall pay

a fine in the amount of $ , which is payable [today] or [on or before
] [in full] or [in installment payments of $ each
[week or month], beginning on [date] until the

full amount is paid].
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OR

It is the [further] judgment and sentence of this court that the defendant complete
hours of community service in lieu of a fine of $

OR

The defendant’s fine of $ is suspended for [days or months].

Probation

[Whenever you defer sentencing or suspend a sentence that you have imposed, you have
automatically placed the defendant on probation, although you need to state this in your
sentencing order. When you place a defendant on probation, you must include the
conditions of probation in your order.]

16. The court finds that probation is appropriate because:

17. It is the judgment of this court that the execution of this sentence [or a portion of
this sentence] be suspended and the defendant be placed on probation for a period of
[days or months] from today with the following conditions:

[The conditions of probation must be reasonably related to the rehabilitation of the
defendant or the safety of the community, for example: supervision by probation
authorities, medical or psychiatric treatment, substance abuse treatment, random
drug/alcohol testing, abstinence from alcohol, community service, driver’s education,
and no contact with the victim or other co-defendants.]

18. [Use if sentencing on multiple charges]: It is the judgment of the court that the
defendant shall serve the probationary periods [concurrently] or [consecutively].

[As with jail sentences, multiple probations will be served at the same time unless the
court indicates that the probations will be served consecutively.]

Court Fees

[Court fees must be assessed against all defendants who are convicted of either violating
an ordinance relating to the operation of a motor vehicle or violating an ordinance
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enforceable by incarceration. Court fees cannot be deferred or suspended, even if the
rest of the sentence is deferred or suspended.]

19. It is the further judgment and sentence of this court that the defendant shall pay
the following court fees:

e A court automation fee of $6.00;
e A corrections fee of $20.00; and
e A judicial education fee of $3.00.
20. [If the defendant is convicted of DWI, you must impose two additional fees]:
In addition, the defendant shall pay:
o A fee of $65.00 to defray the costs of chemical testing; and
e A fee of $75.00 to fund DWI prevention programs.

21. [If the defendant is convicted of distributing or possessing a controlled substance,
you must impose this additional fee]:

In addition, the defendant shall pay:
e A fee of $75.00 to defray the costs of chemical testing.

22. [You must also impose any municipal fees added by ordinance in a home rule
municipality.]

23. [If the defendant is unable to pay the required court fees, you may impose community
service in lieu of part or all of the fees]:

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of $ in court fees and shall pay the
balance of $ [today] or [on or before ] [in full] or [in
installment payments of $ each [week or month],
beginning on [date] until the full amount is paid].

OR

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of all court fees.
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Appeal

24. You have the right to appeal from the orders of the court and have a lawyer
represent you in the appeal. If you cannot afford a lawyer, one may be appointed for
you if you qualify. If you cannot afford a certified copy of the record and transcripts
necessary for your appeal, they will be provided.

25. If you want to appeal, you must file a notice of appeal in the district court within 15
days from today or you will lose your right to appeal.

26. You must sign a copy of your notice of appeal rights.
27. Bond is [continued or revised] through the appeal.
28. [Either announce that the court is in recess or call the next case.]

29. [Complete the appropriate paperwork.]
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14.14: Judgment and Sentencing
at Arraignment or Trial

Script: No Annotations

1. The court having found the defendant guilty [after trial] or [after the defendant
entered a plea of guilty] or [after the defendant entered a plea of no contest], it is the
judgment of the court that the defendant is guilty of [offense],
committed on or about [date].

[Enter a judgment on each count.]

2. | have reviewed [the court file, the police report, the presentence report] and have
considered the evidence presented [during trial] or [during arraignment] or [during
plea proceedings].

3. Is there any evidence the parties would like to introduce in mitigation or aggravation?

4. [Prosecutor/Officer], do you wish to say anything on behalf of the
[City/Town/Village]?

5. s the victim present? [If so]: Would you like to speak to the court?

6. Does anyone else wish to speak on behalf of the prosecution?

7. [Defense counsel, do you wish to say anything on behalf of your client?]
8. Defendant, is there anything you wish to say?

9. Does anyone else wish to speak on behalf of the defendant?

DEFER SENTENCING?

10. Is there any legal reason why the court should not pronounce a sentence?
[If so, defer sentencing]: It is the judgment of the court that sentencing shall be
deferred for [days/months], during which time [name of defendant] shall be on
probation.

[Go to paragraphs 16-18 for probation; go to paragraphs 19-23 for court fees.]

IMPOSE A SENTENCE

[If there is no legal reason to delay or defer sentencing, select among the following
sentencing options.]
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Incarceration

[Use this section only if you choose to impose jail time. Use this section even if the
period of jail is suspended].

11. It is the judgment and sentence of the court that the defendant be incarcerated in the

[City/County] jail for a term of [days/months], beginning on

[date] and ending on [date] [for the charge of
].

12.The court has considered the time the defendant has spent in custody on the current
charge(s) and has credited the defendant with [days] of time already served.

13. [Choose one of the following]:

Page 14-76

A. The defendant is committed to the custody of the

[County Sheriff, municipal police, or other appropriate official]for
[days/months] beginning today.

OR
. The defendant shall report to the [City/County] jail at
[address] on [date] at
[time] to serve this sentence.
OR
. The defendant shall report to the [City/County] jail at
[address] at [time] each Friday for
consecutive weeks beginning on [date] and shall
be released at [time] on the following Sunday of each

weekend until the full term of incarceration is served.

OR

. [Choose either A or B above] AND the defendant shall be released from

custody between the hours of and on
[days of the week] for the purpose of employment.

OR

. The defendant’s incarceration is suspended for [days or months].

During the period of suspension, the defendant will be on probation. The
court will discuss the terms of the probation in a few moments.
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14. [Use if sentencing on multiple charges]: It is the judgment and sentence of the
court that the defendant shall serve these sentences [concurrently] or [consecutively].

Fines

15. It is the [further] judgment and sentence of this court that the defendant shall pay

a fine in the amount of $ , Which is payable [today] or [on or before
] [in full] or [in installment payments of $ each
[week or month], beginning on [date] until the

full amount is paid].
OR

It is the [further] judgment and sentence of this court that the defendant complete
hours of community service in lieu of a fine of $

OR

The defendant’s fine of $ is suspended for [days or months].

Probation

16. The court finds that probation is appropriate because:

17. It is the judgment of this court that the execution of this sentence [or a portion of
this sentence] be suspended and the defendant be placed on probation for a period of
[days or months] from today with the following conditions:

18. [Use if sentencing on multiple charges]: It is the judgment of the court that the
defendant shall serve the probationary periods [concurrently] or [consecutively].

Court Fees

19. It is the further judgment and sentence of this court that the defendant shall pay
the following court fees:

e A court automation fee of $6.00;

e A corrections fee of $20.00; and
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e Ajudicial education fee of $3.00.
20. [If the defendant is convicted of DWI, you must impose two additional fees]:
In addition, the defendant shall pay:
e A fee of $65.00 to defray the costs of chemical testing; and
o A fee of $75.00 to fund DWI prevention programs.

21. [If the defendant is convicted of distributing or possessing a controlled substance,
you must impose this additional fee]:

In addition, the defendant shall pay:
o A fee of $75.00 to defray the costs of chemical testing.

22. [You must also impose any municipal fees added by ordinance in a home rule
municipality.]

23. [If the defendant is unable to pay the required court fees, you may impose community
service in lieu of part or all of the fees]:

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of $ in court fees and shall pay the
balance of $ [today] or [on or before ] [in full] or [in
installment payments of $ each [week or month],
beginning on [date] until the full amount is paid].

OR

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of all court fees.

Appeal
24. You have the right to appeal from the orders of the court and have a lawyer
represent you in the appeal. If you cannot afford a lawyer, one may be appointed for
you if you qualify. If you cannot afford a certified copy of the record and transcripts
necessary for your appeal, they will be provided.

25. If you want to appeal, you must file a notice of appeal in the district court within 15
days from today or you will lose your right to appeal.

26. You must sign a copy of your notice of appeal rights.
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27. Bond is [continued or revised] through the appeal.
28. [Either announce that the court is in recess or call the next case.]

29. [Complete the appropriate paperwork.]
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14.15: Sentencing at a Separate Hearing

Script: Annotated

1. Today is [date]. We are here for sentencing in
[City/Town/Village] of V. , case number

2. The court notes for the record that the defendant, [defense counsel], and the
prosecutor are present. [Counsel, please state your appearances.]

3. Are the parties ready to proceed?
4. The court having found the defendant guilty [after trial] or [after the defendant

entered a plea of guilty] or [after the defendant entered a plea of no contest], it is the
judgment of the court that the defendant is guilty of [offense].

[If not already done, enter a judgment on each count.]

5. | have reviewed [the court file, the police report, the presentence report] and have
considered the evidence presented [during trial] or [during arraignment] or [during
plea proceedings].

6. Is there any evidence the parties would like to introduce in mitigation or aggravation?

7. Prosecutor, do you wish to say anything on behalf of the [City/Town/Village]?

8. [The New Mexico Constitution in article 2, 824 and the New Mexico statutes in §31-
26-4(G) guarantee victims of certain crimes, including some misdemeanors and petty
misdemeanors, the right to make a statement to the court at sentencing.] Is the victim
present? [If so]: Would you like to speak to the court?

9. [Is there anyone else who would like to speak to the court on behalf of the
prosecution?]

10. [Defense counsel, do you wish to say anything on behalf of your client?]
11. Defendant, is there anything you wish to say?

12. Is there anyone else who would like to speak on behalf of the defendant?
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DEFER SENTENCING?

[If a deferred sentence is not prohibited by municipal ordinance, consider whether the
interests of justice and the best interests of the public and the defendant would be served
by deferring sentencing.]

13. Is there any legal reason why the court should not pronounce a sentence today?

[When the court defers sentencing, it does not impose a sentence, but delays sentencing
for an identified period of time, during which the defendant must comply with conditions
set by the court. If the defendant completes the deferment without violating the
conditions, the court dismisses the charges. If the defendant violates the conditions, the
court may impose any lawful sentence that could have been imposed at the time of
judgment, but must credit the defendant with time spent on probation.]

[If so, defer sentencing]: It is the judgment of the court that sentencing shall be
deferred for [days/months], during which time [name of defendant] shall be on
probation.

[If there is good cause to defer sentencing, announce the deferment, do not impose jail or
a fine, but impose conditions of probation and all applicable court fees. Court fees must
be assessed against all defendants who are convicted of either violating an ordinance
relating to the operation of a motor vehicle or an violating an ordinance enforceable by
incarceration. Go to paragraphs 19-21 for probation; go to paragraphs 22-26 for court
fees.]

[Note: If the defendant is convicted on multiple charges, you may: (a) impose sentences
on all charges; (b) impose a sentence on some charges and defer sentencing on others;
(c) impose a sentence on all charges, but suspend some or all of the sentences. In
addition, when you impose but suspend a sentence, you may suspend both the jail time
and the fine; just the jail time, but not the fine; or just the fine, but not the jail time.]

IMPOSE A SENTENCE

[If there is no legal reason to delay or defer sentencing, select among the following
sentencing options.]

Incarceration

[Use this section only if you choose to impose jail time. Use this section even if the
period of jail is suspended].

14. 1t is the judgment and sentence of the court that the defendant be incarcerated in the
[City/County] jail for a term of [days/months], beginning on
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[date] and ending on [date] [for the charge of
].

[If you are sentencing the defendant on more than one charge, you should sentence for
each charge separately and then determine whether to impose the sentences concurrently
or consecutively. If you do not specify, the terms will be served concurrently. See
paragraph 17 below.]

15. The court has considered the time the defendant has spent in custody on the current
charge(s) and has credited the defendant with [days] of time already served.

[Note: The combined total of time imposed and time credited cannot exceed the maximum
penalty allowed under the ordinance.]

16. [Choose one of the following]:

June 2009

A. The defendant is committed to the custody of the

[County Sheriff, municipal police, or other appropriate official]for
[days/months] beginning today.

OR
. The defendant shall report to the [City/County] jail at
[address] on [date] at
[time] to serve this sentence.
OR
. The defendant shall report to the [City/County] jail at
[address] at [time] each Friday for
consecutive weeks beginning on [date] and shall
be released at [time] on the following Sunday of each

weekend until the full term of incarceration is served.

OR

. [Choose either A or B above] AND the defendant shall be released from

custody between the hours of and on
[days of the week] for the purpose of employment.

OR

. The defendant’s incarceration is suspended for [days or months].

During the period of suspension, the defendant will be on probation. The
court will discuss the terms of the probation in a few moments.
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17. [Use if sentencing on multiple charges]: It is the judgment and sentence of the
court that the defendant shall serve these sentences [concurrently] or [consecutively].

[Concurrent sentences are sentences that operate at the same time; consecutive sentences

are “stacked,” that is, they are served one after another. Unless the court indicates that
multiple sentences will be served consecutively, they will be served concurrently.]

Fines

18. It is the [further] judgment and sentence of this court that the defendant shall pay

a fine in the amount of $ , Which is payable [today] or [on or before
] [in full] or [in installment payments of $ each
[week or month], beginning on [date] until the

full amount is paid].
OR

It is the [further] judgment and sentence of this court that the defendant complete
hours of community service in lieu of a fine of $

OR

The defendant’s fine of $ IS suspended for [days or months].

Probation

[Whenever you defer sentencing or suspend a sentence that you have imposed, you have
automatically placed the defendant on probation, although you need to state this in your
sentencing order. When you place a defendant on probation, you must include the
conditions of probation in your order.]

19. The court finds that probation is appropriate because:

20. It is the judgment of this court that the execution of this sentence [or a portion of
this sentence] be suspended and the defendant be placed on probation for a period of
[days or months] from today with the following conditions:

[The conditions of probation must be reasonably related to the rehabilitation of the
defendant or the safety of the community, for example: supervision by probation
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authorities, medical or psychiatric treatment, substance abuse treatment, random
drug/alcohol testing, abstinence from alcohol, community service, driver’s education,
and no contact with the victim or other co-defendants.]

21. [Use if sentencing on multiple charges]: It is the judgment of the court that the
defendant shall serve the probationary periods [concurrently] or [consecutively].

[As with jail sentences, multiple probations will be served at the same time unless the
court indicates that the probations will be served consecutively.]

Court Fees

[Court fees must be assessed against all defendants who are convicted of either violating
an ordinance relating to the operation of a motor vehicle or violating an ordinance
enforceable by incarceration. Court fees cannot be deferred or suspended, even if the
rest of the sentence is deferred or suspended.]

22. It is the further judgment and sentence of this court that the defendant shall pay
the following court fees:

e A court automation fee of $6.00;
e A corrections fee of $20.00; and
e Ajudicial education fee of $3.00.
23. [If the defendant is convicted of DWI, you must impose two additional fees]:
In addition, the defendant shall pay:
e A fee of $65.00 to defray the costs of chemical testing; and
e A fee of $75.00 to fund DWI prevention programs.

24. [If the defendant is convicted of distributing or possessing a controlled substance,
you must impose this additional fee]:

In addition, the defendant shall pay:
e A fee of $75.00 to defray the costs of chemical testing.

25. [You must also impose any municipal fees added by ordinance in a home rule
municipality.]
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26.

217,

28.

29.
30.
31.

32.

[If the defendant is unable to pay the required court fees, you may impose community
service in lieu of part or all of the fees]:

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of $ in court fees and shall pay the
balance of $ [today] or [on or before ] [in full] or [in
installment payments of $ each [week or month],
beginning on [date] until the full amount is paid].

OR

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of all court fees.

Appeal
You have the right to appeal from the orders of the court and have a lawyer
represent you in the appeal. If you cannot afford a lawyer, one may be appointed for
you if you qualify. If you cannot afford a certified copy of the record and transcripts
necessary for your appeal, they will be provided.

If you want to appeal, you must do so within 15 days from today or you will lose
your right to appeal.

You must sign a copy of your notice of appeal rights.
Bond is [continued or revised] through the appeal.
[Either announce that the court is in recess or call the next case.]

[Complete the appropriate paperwork.]
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14.16: Sentencing at a Separate Hearing

Script: No Annotations

1. Today is [date]. We are here for sentencing in
[City/Town/Village] of V. , case number

2. The court notes for the record that the defendant, [defense counsel], and the
prosecutor are present. [Counsel, please state your appearances.]

3. Are the parties ready to proceed?

4. The court having found the defendant guilty [after trial] or [after the defendant
entered a plea of guilty] or [after the defendant entered a plea of no contest], it is the
judgment of the court that the defendant is guilty of [offense],
committed on or about [date].

[Enter a judgment on each count.]

5. I have reviewed [the court file, the police report, the presentence report] and have
considered the evidence presented [during trial] or [during arraignment] or [during
plea proceedings].

6. Is there any evidence the parties would like to introduce in mitigation or aggravation?

7. Prosecutor, do you wish to say anything on behalf of the [City/Town/Village]?

8. Isthe victim present? [If so]: Would you like to speak to the court?

9. Isthere anyone else who would like to speak to the court on behalf of the
prosecution?

10. [Defense counsel, do you wish to say anything on behalf of your client?]
11. Defendant, is there anything you wish to say?

12. Is there anyone else who would like to speak on behalf of the defendant?

DEFER SENTENCING?

13. Is there any legal reason why the court should not pronounce a sentence today?
[If so, defer sentencing]: It is the judgment of the court that sentencing shall be
deferred for [days/months], during which time [name of defendant] shall be on
probation.
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[Go to paragraphs 19-21 for probation; go to paragraphs 22-26 for court fees.]

IMPOSE A SENTENCE

[If there is no legal reason to delay or defer sentencing, select among the following
sentencing options.]

Incarceration

[Use this section only if you choose to impose jail time. Use this section even if the period of
jail is suspended].

14. 1t is the judgment and sentence of the court that the defendant be incarcerated in the
[City/County] jail for a term of [days/months], beginning on
[date] and ending on [date] [for the charge of

].

15. The court has considered the time the defendant has spent in custody on the current
charge(s) and has credited the defendant with [days] of time already served.

16. [Choose one of the following]:
A. The defendant is committed to the custody of the

[County Sheriff, municipal police, or other appropriate official]for
[days/months] beginning today.

OR
B. The defendant shall report to the [City/County] jail at
[address] on [date] at
[time] to serve this sentence.
OR
C. The defendant shall report to the [City/County] jail at
[address] at [time] each Friday for
consecutive weeks beginning on [date] and shall
be released at [time] on the following Sunday of each

weekend until the full term of incarceration is served.
OR
D. [Choose either A or B above] AND the defendant shall be released from

custody between the hours of and on
[days of the week] for the purpose of employment.
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OR
E. The defendant’s incarceration is suspended for [days or months].
During the period of suspension, the defendant will be on probation. The
court will discuss the terms of the probation in a few moments.

17. [Use if sentencing on multiple charges]: It is the judgment and sentence of the
court that the defendant shall serve these sentences [concurrently] or [consecutively].

Fines

18. It is the [further] judgment and sentence of this court that the defendant shall pay

a fine in the amount of $ , Which is payable [today] or [on or before
] [in full] or [in installment payments of $ each
[week or month], beginning on [date] until the

full amount is paid].
OR

It is the [further] judgment and sentence of this court that the defendant complete
hours of community service in lieu of a fine of $

OR

The defendant’s fine of $ is suspended for [days or months].

Probation

19. The court finds that probation is appropriate because:

20. It is the judgment of this court that the execution of this sentence [or a portion of
this sentence] be suspended and the defendant be placed on probation for a period of
[days or months] from today with the following conditions:

21. [Use if sentencing on multiple charges]: It is the judgment of the court that the
defendant shall serve the probationary periods [concurrently] or [consecutively].

Court Fees

22. It is the further judgment and sentence of this court that the defendant shall pay
the following court fees:

June 2009 Page 14-89




Sentencing at a Separate Hearing: Script-No Annotations

23.

24,

25.

26.

217.

e A court automation fee of $6.00;

e A corrections fee of $20.00; and

e A judicial education fee of $3.00.
[If the defendant is convicted of DWI, you must impose two additional fees]:
In addition, the defendant shall pay:

e A fee of $65.00 to defray the costs of chemical testing; and

o A fee of $75.00 to fund DWI prevention programs.

[If the defendant is convicted of distributing or possessing a controlled substance,
you must impose this additional fee]:

In addition, the defendant shall pay:
o A fee of $75.00 to defray the costs of chemical testing.
[You must also impose any municipal fees added by ordinance in a home rule municipality.]

[If the defendant is unable to pay the required court fees, you may impose community
service in lieu of part or all of the fees]:

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of $ in court fees and shall pay the
balance of $ [today] or [on or before ] [in full] or [in
installment payments of $ each [week or month],
beginning on [date] until the full amount is paid].

OR

It is the judgment and sentence of this court that the defendant complete hours
of community service in lieu of all court fees.

Appeal

You have the right to appeal from the orders of the court and have a lawyer
represent you in the appeal. If you cannot afford a lawyer, one may be appointed for
you if you qualify. If you cannot afford a certified copy of the record and transcripts
necessary for your appeal, they will be provided.

Page 14-90 June 2009




Sentencing at a Separate Hearing: Script-No Annotations

28. If you want to appeal, you must do so within 15 days from today or you will lose
your right to appeal.

29. You must sign a copy of your notice of appeal rights.
30. Bond is [continued or revised] through the appeal.
31. [Either announce that the court is in recess or call the next case.]

32. [Complete the appropriate paperwork.]
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